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ORDER TO SHOW caUSE 
UNITED STATES DISTRICT COURT be ‘ee 
i} FOR THE SOUTHERN DISTRICT OF NEW YORK haw Aap 
| een en ee eee “x 
: i Se 
Y= \| PAMELA SCHNEIDER, PATRICIA WHITE, ¢ 769 gi 
\ a | MARIE MYRTIL, JANE ROE and LYNN ANS : $ 
j TYLER, on behalf of themselves and their : 
| minor children and all others similarly $ 
\1 situated, e 76 Gi¥. Peas 


| Plaintiffs, : Class Action 


: 

} - against - : Order to Show 

| : Cause for a Pre- 

i| BETTI S. WHALEY, individually and as : liminary Injunc- 

i Commissioner of the Agency for Child : ion, Temporary : 
Development of the City of New York; : Restraining Order | 
J. HENRY SMITH, individually and as : and Class Design- 
Commissioner of the Human Resources : ation 


1 
| 
i Administration of the City of New York; : 
i| and PHILIP TOIA, individually and as fo 
Commissioner of the Department of Social 
Services of the State of New York, 


Defendants. ; \ 


8 ah 


Upon reading and filing the summons and complaint 


the affidavit of RICHARD M. ASCHE, Esq., 


dated June 21, 


1976, 


i sworn to the 2lst day of June, 1976, the affidavits of PAMELA 


i SCHNEIDER, MARIE MYRTIL, JANE ROE, PETER SAVER and MABEL DEAN, 


sworn to the 19th day of June, 1976, and affidavit of LYNN ANY 


TYLER, sworn to the 2lst day of June, 1976, and annexed 


i| exhibits, it is hereby: 


i 

i 

} 

i ! ORDERED that defendants or “Se — 

} OO cae in Room |27)- of the United States Courthouse’ Foley Square, 

cuf New York, New York on Jy. 24% iw 2 Acie PM. 

| WHY an order should not be issued pursuant to Rules 65 and 

23(c) of the Federal Rules of Civil Procedure: 
l. Preliminarily enjoining defendants from terminat- 

ing or reducing day care services to plaintiff parents and 

children and the class they represent; pending compliance by 

| defendants with the requirements od due process of law and 


federal and state statute and regulations pertaining to "fair 


hearings"; 


2. Declaring that this action may proceed as a 


action pursuant to tule 23(b) (2), Fed. R. Civ. P.: 


ting plaintiffs such other and further relief 
as to this Covwrt may seem just and proper. 
It appearing that plaintiffs| uhe are parents |and 
children are imminently threatened with the complete hoss of 
day care services sa that such losg would cause them irrepar- 


able harm and that] defendants are violating the ee of the | 


I, 
parents and childten that they sinus under the Sgctat | 


Act, binding regulations of HEW promulgated thereunder and / \ 

/ 
the Fourteenth Cee, it is 7 / / 
the |: 


/ 


i Lf 
a that pending agaring and oa of; 
i 
nts, cua 


agents and ae and aa eee in active concert ee 
/ 


them be and are hereby: } / 


iy 


motion for a/perliminary injunction, the defen 


/ 
fr. Required to continue day care /services to plain- 


titt watlents and childrén and the class they represent during 
the pendency of this getion, and it is further «= 7 4 —" 

ae ORDERED that service of this order, temporary restrain- 
ing order and supporting papers shall be sufficier.t if made 
personally upon the Attorney General of the State of New York 
at the World Trade Center = iL , New York, 


N. Y.- Corporation Counsel of the City of New York at the 


. Municipal Building, New York, N. Y., on or before {i A.M./P.M. 4 
in a eae Ly ' 
d aries) (Pee et ee 


AB 


Dated: New York, New York 
June 21, 1976 


CG)? fie 
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AFFIDAVIT OF RICHARD M. ASCHE 


United States District Court 
Southern District of New York 


Pamela Schneider, et al., 
Plaintiffs, 
-against- Affidavit 
Whaley, et al., 
Defendants. 
ee ee x 
State of New York ) 


+ SS.: 
County of New York) 


Richard M. Asche, being duly sworn, deposes and says: 


I am a member of the bar of this Court and of the firm 

of Pollack & Kaminsky, co-counsel with Litman, Friedman & 
e 

Kaufman, attorneys for the plaintiffs herein. Plaintiffs move: 

A] Pursuant to Rule 65 (a) and (b) Fed. R. Civ. P. 
for a temporary restraining order and preliminary injunction 
enjoining defendants from terminating or reducing day care 
services to plaintiffs and the plaintiff class without first 
having accorded plaintiffs a "fair hearing" as required by the 


United States Constitution, the United States Supreme Court, 


aes Court, federal statutes and regulations, state statutes 


and regulations and the Department of Health Education and 


Welfare; 


B] Pursuant to Rule 23(c) Fed. R. Civ. P. declaring 


that this action may be maintained as a Rule 23(b) (2) class action. 
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Plaintiffs’ motion for a temporary restraining order 


and a preliminary injunction should be granted because: 


1] Plaintiffs are virtually certain to prevail on 


| the merits: The Constitution of the United States, the 

Supreme Court of the United States, this Court, federal and 

state statutes and regulations and the Department of Health, 
Education and Welfare* all unequivocally require that any person 
whose day care services are denied, reduced or terminated is 
entitled to (a) timely and adequate written notice of such 
denial, reduction or termination, (b) notice of and a Fight to 

a "fair hearing" before an administrative hearing officer and 

(c) maintenance of day care services pending such "fair hearing." 
At bar, defendants have steadfastly refused and failed to provide 
either such notice or such “fair hearing" or such maintenance 


of services. 


2] Plaintiffs will be irreparably harmed if a 
temporary restraining order and a preliminary injunction are 
not granted: If funding for plaintiffs’ day care centers is 
withheld on July 1, 1976, the following will occur almost 
immediately: (a) working parents of children in the defunded 
centers will be forced to leave their jobs or abandon vocational 
training and education to care for their children and will 
be required to apply for weriace ip order to subsist; (b) 
children will be abruptly cut off from the vital educational, 


social and psychological opportunities day care is intended 


Rs shown infra (page 7), the federal official respon- 
sible for administering the benefits here at issue and day care 
programs in New York City has stated (in writing) that, at bar, 
plaintiffs and members of the plaintiff class have "an unqualified 
right tc a fair hearing." 


ciate nat aaae cet a ene ne 


to provide; (c) the centers will lose their lease and their 
staff; once shut down they will be unable to reopen. Such 


harm would obviously be irreparable. 


3] The balance of equities favors plaintiffs: 


Contrasted with the serious and irreparable injury threatened 
to plaintiffs, the sole potential injury to defendants would 

be to prolong for a brief period funding levels currently in 
effect. However, defendants will have only themselves to blame 
for such harm. Plaintiffs requested fair hearings early in 
June 1976; the hearings could have been held prior to 


July 1. Defendants, having elected to deny plaintiffs their 


i constitutional and statutory rights at a time when it 


would not have required an injunction, should not now be heard 
to complain of costs they will incur solely because of their 


own unlawful delay. 


Plaintiffs! motion for class action Rule 23(b) (2) 
certification should also be granted. Defendants' conduct 
is directly applicable to and will affect the class as a 
whole. Injunctive relief is what is sought and is obviously 
the appropriate remedy. Under such circumstances, the action 


fits precisely within Rule 23(b) (2). 


The Facts, in Brief* 


Plaintiffs are parents of some 3,500 children enrolled 
in 64 day care centers throughout New York City. Each of these 
day care centers is funded under Title XX of tns Social Security 
Act (42 U.S.C. §1397 et. seq.) (Funds are made available in the 
following ratio: federal, 75%; state, 12 1/2%; New York City, 


12 1728) - 


The defendants are the commissioners of the New York 
State and City agencies charged with administering Title XxX 


funds in New York City. 


On May 26, 1976, the defendants announced at a press 


conference that on July 1, 1976, they intended to terminate 


federal funding for the day care centers at which plaintiffs’ 


children are enrolled. As a practical matter, such "defunding" 
represents removal of the sole source of income for the centers 


and will require that they close their doors as of July 1, 1976. 


For most members of the plaintiff class the closing of 
their day care center means the end of day care for their 
children. No alternative centers 7 e available to accept these 


children. The process by which the defendants chose centers 


for defunding (which at best seems to have been a random selection 


process) has resulted in the defunding of several centers which 


Tihis afficavit summarizes facts contained elsewhere 
in plaintiffs’ motion papers. 


are, in the truest sense, irreplaceable. Thus, among the 


centers funded by defendants are: 


--five of only seven infant care centers in 


Manhattan: the remaining two centers are 
already operating at capacity and have 


long waiting lists; 


--one of only two centers in Brooklyn which 
specialize in the problems of emotionally 
disturbed children; the other centers, 
ten miles away, is enrolled over capacity 


with a long waiting list; 


--the only day care center in Brooklyn serv- 


Kosher food; 


--the only four day care centers west of 


Broadway in the Bronx; 


~-the only day care center in a remote area 


of Staten Island. 


The foregoing are merely examples. Su€fice 1t to 
say, of the 3,054 parents contacted in a survey by plaintiffs, 


only 655 or less than 28% have received notices from defendants 


offering alternative placement. 


Even where alternative placement is offered by 
defendants, such offer must seem a cruel joke to the plaintiffs 


and members of the plaintiff class. For example, plaintiff 


7 


Marie Myrtil, who is bedridden with thrombophlebitis has received 
an offer to send her child to a day care center which is access- 
ible only by two bus rides and a long walk. Her present center 


is only a block or two from her home. 


Other parents have reported to us that their English 
speaking children have been "transferred" by defendants to 


a center where only Spanish is spoken (or vice versa). 
By far the most common complaints are: 


1) That children who previously walked to 
school would now be required to spend an hour 


or two a day on public transportation to attend 


a day care center out of their neighborhood 


(these children are not school children, they 


are three, four and five years old); and 


2) That the "alternative" centers are 
already overcrowded or would become over- 
crowded as a result of the transfers contem- 
plated by defendants (one center reports that 
its enrollment would increase from 105 children 
(its legal limit) to 178, if the defendants' 


transfer plans are put into effect). 
Plaintiffs will prevail on the merits: 


In spite of the massive termination of day care services 


to the plaintiff class, defendants have not even feigned 
compliance with the most minimal requirements of due process 
of law and have flaunted federal and state statutes and 
regulations. As shown in the accompanying memorandum of law, 


there is simply no room for doubt or debate that any parent 


threatened with the denial, reduction or termination of day care 


services must be accorded the following elements of due process: 


1) timely and adequate notice of termination 


or reduction of day care services; 


timely and adequate notice of the reasons 


for such termination or reduction; 


timely and adequate notice of a right to 
a fair hearing prior to termination or 


reduction; 


a fair hearing at which an opportunity to 
confront and cross-examine adverse witnesses 


is provided; and 


maintenance of day care services pending 


the outcome of the fair hearing. 


The entitlement of plaintiffs to a fair hearing is 
confirmed by the Department of Health, Education and Welfare, 
the federal agency responsible for administering Title XX funds. 
As appears in the annexed letter of Melvin Herman, Associate 
Regional Commissioner for Public Services of the Department of 


Health, Education and Welfare, each parent whose child attends 


// 


a day care center whose funding is scheduled to be terminated. 
as of July 1, 1976 by the New York City Agency for Child 
Development “has an unqualified right to a fair hearing" if 
the closing of these centers results in the termination, sus- 
pension or reduction of day care services for the children 


of these parents. 


Plaintiffs contend that the defunding of these day 
care centers was arbitrary and capricious. While it is not 
plaintiffs' intent to prove the merits of their claims on 
this motion--which seeks only the right to a fair hearing--the 
accompanying affidavits provide some naire into the method 
by which the Agency for Child Development has chosen these 


centers and its refusal to reconsider its decision when presented 


with irrefutable facts. 


It must be remembered that the decision to close these 


: 
‘ed 


particular day care centers was made by a single agency (indeed 


a single man at the agency) and has not been reviewed by any 


Ue an Beate We CE Pe 


Heaps 3 


elected official. This agency has steadfastly refused (despite 


repeated requests) to share with plaintiffs or the public the 


facts which it brought to bear in determining which day care 
centers to close and which to leave open. The fair hearing 
safeguard was enacted to prevent just such a concentration of 
unreviewable decision-making power in the hands of one man or 


one agency. 


Plaintiffs will suffer irreparable injury: 


The accompanying affidavits of the representative 


plaintiffs amply demonstrate the hardships which will ensue 
if day care is terminated for plaintiffs and members of the 
plaintiff class. Day care parents are either’ a) single parents 
who must work to support their children--these parents will 

be forced to quit work and accept welfare if they lose day care; 
b) parents who are disabled and unable to work or care for their 
children--many of these parents will be forced to place 

their children in foster homes; c) parents on welfare who are 
seeking employment in order to become self-supporting; d) parents 
enrolled in schcols or other training programs; and e) parents 
with emotionally disturbed or handicapped children who need 


specialized care for their children but are unable to afford 


it privately. 


The balance of equities favors laintiffs: 


Compared to the irreparable harm which will befall 


plaintiffs if their day care services are abruptly terminated, 
defendants will suffer only a minor and temporary pecuniary 
loss if they are required to maintain day care services at 


their present level pending a fair hearing. 


eee eee en a 


Moreover, many plaintiffs demanded fair hearings 


earlier in the month of June. Had defendants complied with 


due process, a fair hearing could have been held in early June. 


Thus, any delay is attributable solely to the fault of defendants. 


sartidis th aiasihsmng oak Ee cine ee i ae 


The Class Action Motion 


Plaintiffs clearly comply with the requisites of a 


i Rule 23(b) (2) class. 


1. numerosity: the class consists of 3,500 
persons, clearly a sufficient numbér for class action treatment, 


particularly where the class members are predominantly poor; 


2. common questions of law or facts: as shown 


in the acompanying memorandum of law, there are common issues 
relating to the interpretation of the Constitution, and federal 


and state statutes and regulations, 


3. typicality: as appears from the accompanying 
affidavits of the plaintiffs, these women represent 4 cross~ 
section of the day care population (group day care, limited 
purchase of services, infant care); by geography; and by 


character of recipient. 


4. adequate representation: the plaintiffs are 


represented by two firms of attorneys experienced in federal 


litigation, class action litigation and civil rights litigation. 


My firm, Pollack & Kaminsky, has represented parties to 


several class actions over the past five years. I personally 


have represented plaintiffs in several civil rights actions. I 


also represent several day care centers. 


Messrs. Litman, Friedman & Kaufman are similarly 
experienced litigation attorneys. Jack T. Litman of that firm 


was formerly the Deputy Chief of the Homicide Bureau of the 
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Manhattan District Attorney's office. 
Rule 23(b): 


The basis of this action is thé failure of defendants 


to maintain day care services in their present form for members 
of the plaintiff class pending a fair hearing. The legal issue 
thus presented is whether the law requires such a fair hearing. 


If it does, the class as a whole would be entitled to injunctive 


relief. 
Conclusion 


Plaintiffs' motion for a temporary restraining order, 
preliminary injunction and class action designation should be 


granted in all respects. 


rs A A 


“te Sf ef ft Ail decade 


Richard M. Asche 


Sworn to before me this 


21st day of June, 1976. 
LY Ther 
NEIU D. THOMPSON r.. 


Notary Public, State of tiew York 1 
flo, 31-9275749 
Qualified in New York County 
Commission Expires March 30, 197 & 
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EXHIBIT ANNEXED-LETTER FROM DEPARTMENT 
; OF HEALTH EDUCATION & WELFARE 
DEPARTMENT! OF HEALTH. EDUCATION, AND WELFARE 
REGION I! 
FEDERAL NUILDING 
26 FEDERAL PLAZA 
NEW YORK, NEW YORK 10007 


SOCIAL ANO REHABILITATION 
SERVICE 
June 17, 1976 


Richard M. Ashe, Esq. 
Pollack and Kaminsky 

G1 Broadway 

New York, New York 10006 


Jack T. Litman, Esq. » 
Litman, Friedman, Kaufman . 5. ¥. 
120 Broadway - 

New York, New York 10005 re 


Gentlemen: 


This is in response to thie questions you asked me, concerning the right 
to a fair hearing involving day care services provided under Title XX 

of the Social Security Act. You asked me under what circumstances 34 
parents whose children attend day care centers whose funding is scheduled ' 
to be terminated as of July l, 1976 by the New York City Agency for Child 


Development have a right to a fair hearing. 


My answer is as follows: 


alified right to a fair hearing pursuant to 45 CER 
omulgated pursuant to 't2 U.S.C. 1397, ef seg 

r Child Development results in the discon- 
ov termination of the day care service 
as an eligible recipient in the 

t provide the recipient with a 


Each parent has an unqu 
205.10 and '#5 CER 228.1'! pr 
if the action of the Ageticy fo 
tinuance, suspension, reduction, 
which the family has been receiving 


Title XX program. The State agency mus 

notice of termination at least 10 days before the action would become 4 

effective. In accordance with 4S CFR 205.10 (G) (i), services "shall 2 
or terminated, (but is subject ti 


not be suspended, reduced, discontinued, 
to recovery by the agency if its action is sustaine 


is rendered.” 


d) until a hearing 


Such a notice is required and such hearings must be offered when: 
weecived timely and adequate written notification 


1) the parent has not 1 
ld Development of the availability and offer 


From the Agency for Chi 
of alternative day care services; or 


ed timely and adequate written notification of 
alternative day care services, but the 
ance from the parent's home such 
rom utilizing such services; 


2) the parent las reeciv 
the availability and offer of 
alternative services are at a dist 
as to effectively preclude the parent £ 


or 


- 


ae ne eed 
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Page 2 - Richard M, Ash¢ 
Jack T. Litman 


3) the parent has received timely and adequate written notification 
of the availability and offer of alternative day care services, 
but the parent alleoues in good faith that such alternative services 
constitute a reduction in services from those currently provided. 


You also asked me whether this Regional Officer has conmunicated directly 
with the New York Department of Soejal Services, the Single State Ayency 
responsible for the administration of the Title XX program in New York 
State, concerning the proper interpretation of ‘1S CFR 228.14 and 45 CFR 
205.10. My answer is as follows: 


New York State has rvised certain questions about fair hearings in 
communications with this Regional Offices and the Administrator of the 
Social and Rehabilitation Serviee. Acting Regional Commissioner Toby 
of the Social. and Rehabilitation Service advised Acting Commissioner 
Toia of the New York State Department of Social Services by letter of 
June 2, 1976 of applicable federal policy. (A copy of that letter is 
attached. ) No response to that letter has as yet been received. 


The Department of Health, Education, aud Welfare is,of course, vitally 
concerned that its faiv hearing regulations ar enforced. 


a } 


Sincerely aay 
e 


Lae | LEM 233. 
iio face Wy 


Associate Regional Commissioner 
for Public Services 
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AFFIDAVIT OF RICHARD M. ASCHE 


Affidavit for Temporary Restraining 
Order 


: State of New York és “at 
‘ County of New York ; 


Richard M. Asche, being duly sworn, deposes and says: 


1. This motion is heing brought on by order to 


show cause because the actions sought to be enjoined are 
i * scheduled to take effect on July 1, 1976, and plaintiffs 
cannot achieve the requested relief via the normal motion process. 
2. No previous applcation has been made for the 
within relief. 
3. On June 21, 1976, at approximately 2:00 
ip.m. I telephoned Joel Lewittes, Assistant Attorney General 
of the State of New York, and advised him of the nature of the 
: i action and of this application for a temporary restraining order. 
+ He stated that he was "not sure” whether any attorney representing 
the defendant Toia would appear, but he acknowledged notice of 
the application. 

4. On June 21, 1976, at 2:00 P.M. I telephoned a 
r. Gutstein, an Assistant Corporation Counsel for the City of 


ew York, and advised him of the nature of the action and of 


j his application. 5 


ratte = eg 
If 2 Ed 7 fo 
COMBE A ta 
“Richard M. Asche 
oo to before me this 21st 


£ dune, 1976 : 


MARTIN I. KAMINSKY 
Notary Public, > of tlew York 
No. 3 292 
Ourlified in f t 
Ces'frale filed in New York Coun 
Co:nmission Cxnires March 30, 19 
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AFFIDAVIT OF MABEL DEAN 


State of New York 


County of New York 


Mabel Dean, being duly sworn, deposes and says: 


I submit this affidavit in support of plaintiffs' motion for a 


temporary restraining order and a preliminary injunction. 


L am a member of the Leadership Committee of the Day Care Legal 


Action Coalition. The Day Care Legal Action Coalition was formed in the 
early part of June, ]976 to coordinate the legal efforts of the many parents 
whose children currently attend the day care centers scheduled for defunding 
July }, 1976. The Leadership Committee was selected by representatives of 
these centers and has served as the clearing house for information from the 
various defunded centers and the parents of the children who attend them. The 
coalition currently represents some 56 day care centers and the parents of 


some 3,054 children. These day care centers include group day care centers, 


family day care centers, group purchase of service centers and limited 


purchase of service centers. 


The leadership committee, at the request of the attorneys for the 
plaintiffs, have gathered information from the centers and from the parants 
of children enrolled at these centers. We have spoken directly with the 
directors of 56 of the 64 affected centers, and at our request these 
directors have obtained certain information from the parents of the 3,054 

children enrolled in these centers. The results of our survey, insofar as 
they are applicable to plaintiffs’ motion for a temporary restraining order 

and preliminary injunction are as follows: 


1] To date no parent of a child enrolled at a day care center 
scheduled for defunding on July 1, ]976 has received any communication from 


the Agency for Child Development advising him or her of the reasons for the 
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| proposed defunding or of the parent's right to a “fair hearing” before the 
State Department of Social Services; 


2] Nonetheless, to date, more than ],000 parents have made 
written demands for a “fair hearing” upon the Fair Hearing Unit of the State 


Department of Social Services; 


3] Although many of the demands were mailed more than ten days 
ago, not a single parent has received any communication from the State 


“ 


|| Department of Social Services granting a request for a “fair hearing;" 


4] More than half of the day care centers made written requests 


of the Agency for Child Development for a specification of the reasons under- 
lying the defundings; the purpose of this request was to determine whether 
; the defunding was based upon erroneous factual assumptions by A.C.D.; to 


4 | date, not a single center has received a written response to these letters; 


5] Of the 3,054 children currently enrolled at the defunded 


centers surveyed, only 855, or approximately 28% have received written 


communication from A.C.D. offering any alternative day care services on or 


after July ], ]976. The remaining 2,200 children will be completely without 
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day care at the end of this month; 


6] Of the 855 attempted placements, few if any were “adequate.” 


Although complaints from parents covered a variety of concerns by the 


parents contacted, three of the most common were the following: 

a) that the alternative day care center is, for all 
practical purposes inaccessible to the parent--most 
children attending day care centers currently are able 
to walk to their centers; most of the alternative centers 
are accessible only by bus, or in many cases by two 


buses; well over 75% of the parents voiced this complaint; 


-enrolled” 


that the alternative center is already “over 


(i.e. occupied by children in excess of its certificate 


of occupancy ox other readily established standard) or 
would become overenrolled as a result of transfers proposed 
by A.C.D.--well over half of the alternative centers 
reported this condition, with — center (Magic Years) 
reporting that it was already fully enrolled at ]05, but : 
was required by A.C.D. to accept an additional 73 children 


as a result of A.C.D. referrals from Gefunded centers; 


many of the alternative centers expressed overt hostility 
to the proposed transferees--such hostility results not only 
from ethnic differences between populations at different 


centers but also from the unwillingness of alternative 


centers to disrupt ongoing programs; many alternative center 


have refused to speak with parents from defunded centers. 


Other common conplaints are that the proposed alternative center 


is unlicensed, is dirty, has a poor program, Or is only spanish speaking (if 


| 
the transferred child speaks English) or vice versa. } 


Sworn to before m this 


IG day of June, 1976 f 
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AFFIDAIVT OF PETER SAURER 


State of New York ) 
: ss.: 


County of New York ) 


Peter, Sauer, being duly sworn, deposes and says: 


I submit this affidavit in support of plaintiffs’ motion for a 


temporary restraining order and a preliminary injunction. 


I am the Director of the Day Care Consultation Service, Bank Street 
College of Education, 610 West 112th Street, New York, New York. I have 


studied and analyzed the day care programs in New York City for the last 


six years. Several months ago the Day Care Consultation Service, realizing 
that budget cuts were required to be made in the budget of the Agency for 
Child Development, proposed a plan for "Alternative funding patterns for Day 
Care in New York City" ("plan"). Under the plan, the present desirable 
geographic distribution of day care centers could be maintained while the 
City realized needed budget reductions by means other than closing day care 


centers. 


essential features of the plan are the following: 
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l. Instead of terminating all services in 64 day care centers, all 


i 400 centers would share in across-the-board cuts; these cuts would be 


accomplished in one of two ways: 


a) by reduction of the number of children budgeted for each 


center and the addition of private or other governmental 


funds to take up the slack; or 
b) by reduction of budgeted costs per child. 


The key ingredient in this plan is to provide day care centers with incentives 
to seek supplemental funding sources and create a mix of public and private 
funds. This mix of private, Title XX and other governmental funding for 

day care centers is the plan which to my knowledge is in opezation everywhere 
in the United States where day care services is provided--except New York 


City. (An outline of the proposed plan is annexed as Exhibit 1). 
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The plan has been forwarded to and discussed with the Agency for Child 
Development and the Mayor of the City of New York. The plan is supported 
by every single member of the New York Congressional Delegation and many 


State Legislators and City Councilpersons. 


On May 15, 1976, at approximately 12:00 noon, I met with Lew Frankfort, 
the Executive Director of the Agency for Child Development at his office at 
240 Church Street in Manhattan. During our conversation, we disesesed the 
plan which I have referred to above. In substance, Mr. Frankfort stated 
that the alternative plan was preferable to ACD's plan for massive defunding 


of centers; that the plan in his opinion could work; that it was rational 


and that it made sense. 


Nonetheless, Mr. Frankfort rejected the plan, stating that the people 
at the Agency for Child Development were too incompetent to do anything 


‘ other than make the abrupt cuts which would cause the closing of the centers 


scheduled for defunding on July l, 1976. 


Peter Sauer 


Sworn to before me this 


“4 ATG 
i ae day of June, 1976. 
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. AD HOC COALITION TO od Z 
EXHIBIT 1-PROPOSED PLAN SAVE OUP CHILDREN 
' c/o Day Care Council 
205 East 42nd Street 
New York New York 10017 
MU-5-7017 
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On May 27th, 1976 the N.Y.C. Human Resources Administration (HRA) and the 
Agency for Child Development (ACD) announced the defunding of 49 publicly funded 
day care centers and parts of 29 other day care programs. This horrendous cutback, 
which will affect several thousand children end parents, is being implemented by HRA 
and ACD because of cuts in the New York City day care budget. 


The Ad Hoc Coalition to Save Our Children, a coalition of day care advocate 
groups, has put forward the following alternatives to defunding day care centers: 


1) PERMIT ALTERNATE DAY CARE FUNDING PATTERNS TO BE USED 
IN NEW YORK CITY. 


2) GIVE ALL DAY CARE CENTERS A FIRM BUDGET AND THE AUTONOMY 
TO MANAGE THEIR OWN PROGRAMS, RAISE MONEY AND EIFECT 
COST SAVINGS. 


3) RENEGOTIATE THE EXHORBITANT "DIRECT" LEASES, 


4) REFORM AND STREAMLINE THE AGENCY FOR CHILD DEVELOIMENT (ACD), 
THUS REDUCING CENTRAL ADMINISTRATIVE COSTS. 
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WHY ARE WE PROFOSING AN ALTERNATIVE PLAN? 


New York City's day care budget is being cut drastically, because of a 
limit on federal, state, and city money available for day care. 


We are proposing an alternative plan because: 


1) Day care centers are not city agencies. They are private, 
non-profit organizations run by independent boards of directors. If these groups 
are given a firm budget and autonomy to run their prog:ams they can cut costs and 
raise money to stay open, even though the city's own day care budget is reduced. 


2) Of the 49 centers slated for defunding, only 10 of them are 
housed in "direct" lease buildings. The remaining 39 centers have low-rent or 
rent-free space costs. By closing centers with low rent, the proportion of the 
day care budget spent on exhorbitant direct lease rentals increases. Less money 
is available for actual program costs--which means less programs for families 
and ‘children. Instead of pushing to renegotiate the direct leases, ACD is cutting 
programs to protect these leases. This is politically unacceptable in light of 
dwindling public funds available for day care. 
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3) We believe that ACD's plan for cutting the day care budget 
will lead inevitably to closing more day care centers. Although our alternative 
plan contains some risks, ACD's plan is unworkable. (See page 5 for an 
explanation of why this is so). 
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WHAT IS THE BASIS OF OUR ALTERNATIVE PLAN? 


Our plan has as it's basis the following points: 


- Do not defund any day care center which is eligible for state 
and federal funds. 


Push for the renegotiation of direct leases, so that centers 
housed in such buildings have lower per capita costs. 


Give all day care centers a firm budget, by purchasing services on 
a per capita ( i.e. per-child, per week) basis, and embodied in a 
written purchase of service agreement. 


Give centers the freedom and autonomy to use this budget as they 
wish, as long as they are fiscally accountable for the money, and 
comply with the Health Code and where applicable the Union contract. 


HOW WOULD OUR PLAN WORK? 


ACD has said that in its budget there is $104 Million available for children 
in group day care and limited purchase of service or "LPOS" day care. 


Under our plan, ACD would purchase day care services from these centers on a 
per/child/week basis, paying up to a mximum of $65/child/week for pre-school, 
$40.62/child/week for after-school and $100/child/week for infant care. (These are 
the maximum reimbursement rates allowed by New York State, through ‘which the 
873% federal and state share of the day care program flows). Note that these 
reimbursement ratcs are maximums. Some centers will operate at costs below these. 


Because che available $104 Million will not purchase services for every 
available place in the 390 group and 17 LPOS day care centers, ACD would only 
purchase day care for 93% * of a center's availabie capacity. 


* This is a conservative estimate. In fact, if our plan is implemented, we 
believe that there will be enough money for ACD to purchase 94% or 95% of available 
capacity _- This is because our 93% figure is based on all centers getting the 
maximum $65/child/week, whereas in fact more than 30% of the centers have costs 
below this. 
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How would centers fund the remaining 7% of capacity? They would do so by 
(1) fund-raising (sce App. A for sources of private money) and by enrolling 
fee-paying children. ** 


To summarize what we've said so far, our plan would give each center a firm 
budget based on the cost of care for at least 93% of their child capacity. 


WHAT ABOUT CENTERS WITH C@QSTS ABOVE $65 PER CHILD/WEEK? WHAT ABOUT THOSE CENTERS 
WHO ARE AT OR BELOW $65 BUT WANT TO ENRICH THEIR PROGRAMS? 


There are a var‘cty of things that centers can do. Here is a list. (This list 
is explained in more detail in Appendix "A"). 


1) cur costs 
A. RENEGOTIATE DIRECT LEASE RENTS. 


B. Let the center plan cost-savings and economies, within the 
requirements of the Health Code and the Union Contract. 


2) USDA FOOD MONEY - Many centers already are receiving ther: 7:2; 
Almost all centers are eligible for them. 


3) RAISE MONEY 
Local fund-raising by center. 
Rent space, 
Other services e.g. drop-in, food buying. 


Volunteer: in-kind contributions (This can also be viewed as 
a way to cut costs). 


4) OTHER GOVERNMENT PROGRAMS 


A. Title XX training money (local share raised by city-wide 
fund-raising) 


Title XIX 

LEAA funds for after-school programs 
CETA 

ESEA 


Money for programs for handicapped children 


_ CC OO 


«*«"Tee-paying children" my include children of families who are ineligible for 
publicly funded day care and children whose families are eligible for such care. In 
the case of the latter, however, government funds do not purchase their care. Parents 
pay a fee, and the day care center raises funds to pay for the difference between 
the fee and the full cost of care. 
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HOW DORS ACN'S LAN UIFFER FROM OUR VLAN? WHY WILL ACD'S PLAN LEAD TO MORE 
DEFUNDING OF CENTERS? 


Some Background on New York City's Day Care Budget: 


In the space of one year (fiscal year 1975-76), New York City's day care 
budget has been cut drastically. Large cuts were made in the amount Of City money 
available for day care; in addition, day care's portion of federal social services 
funding (under Title XX) has been greatly reduced. 


Over the course of the past year, the budgets of individual day care centers 
have been cut three (3) times. Centers are therefore already operating on 
"bare-bones" budgets. 


Our plan is different in concept from ACD's announced plan. 


Under our plan, you begin by taking the total amount in ACD's budget available 
for group and LPOS day care. This money would then be used to purchase day care 
services on the basis of a per/child/per/week cost, up to the maximum allowed by 
New York State ($65/week for pre-school, $40/weck for after-school, $100/::eek for 
infant care). * Services would be purchased from all of the currently operating 
day care programs. Centers would not be "defunded". 


ACD's plan begins by defunding 49 Group day care centers and parts of 29 
others. It then takes each center's budget as of the end of FY 1975-76 (that is, 
the already reduced budget as described above) and cuts each budget by another 
8-10%, regardless of what the center's present per-child cost is, - 


This method of making cuts results in: 


1) Less day care places for children in New York City, because 
at least 49 centers are actually forced to close. 


Inequities to less expensive programs (primarily those housed in 

low or no-rent space) because regardless of their current low 
per/child week costs, they will be cut another 8-10%. (According 

to ACD's most recent figures, direct lease centers will get 
$12/week/child more than centers housed in low or no-rent facilities). 


Placing more expensive centers at risk. ACD is asking New York 
State to "waive" its per/child reimbursement rates for the many 
day care centers which are operating at above these rates. ** 
Most of these centers have high costs because they are housed 
in direct lease buildings. We think that the State will refuse 
to waive these limits because: 


a) They understand that the extra money will be used to 
subsidize landlords' profits on direct lease centers. 


b) They know that the following agencies are investigating the 
direct lease rents: The N.Y.C. Comptroller's Office; The 
Manhattan D.A.'s Office; the Federal Department of Health, 


* There is very little infant care in these day care programs. 


** $65/week pre-school, $40/week after-school, $100/week infant 
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Education and Welfare; the Mayor's Task Force; other 
investigations not yet mentioned in the press. 


If the State refuses to waive the reimbursement limit, then, in addition to 
being cut 6-10%, these centers will also be cut by the difference between the 
reimbursement rates and their actual cost per child in excess of these rates. 
According to recent ACD figures, at least 130 centers will be spending over 


$65/child/week even after their budgets are cut by 8-10%. 


If this happens, then centers will either have to raise huge amounts of money 
with no warning or cut their programs to below health code standards (which is 
illegal) or the City will have to subsidize them. But since the City has no extra 
money to subsidize them, they will either be forced to close or the City will have 
to defund more centers to keep these ones open. 


‘The city's plan is risky because it assumes money will be made available 
from the State and City, but includes no contingency plans in case this money is 
not made available. Our plan is less risky, because it is based upon conservative 
estimates of money that is currently available. 
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Under our alternative proposal, we start with the State's allowable 
reimbursement rates. We recognize that centers housed in direct lease sites will 
face great hardship. But the hardships will be greater under the City's plan because: 


1) These centers will not be able to do any pre-planning, since the 
State's refusal to waive reimbursement rates (now under discussion 


by ACD and the State) will come \-.y suddenly and will be on top 
of the 8-10% announced cuts. 


ACD's plan is designed to protect the direct lease rentals by 
subsidizing them with city, state, and federal day care money. 
There will be very little pressure to renegotiate the leases, 
Under our plan it is absolutely clear that leases must be 
renegotiated because they are the main factor in high day care 
costs. The City will then be forced politically--much sooner-- 
to take steps to renegotiate the leases. 
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GIVE DAY CARE CENTERS AUTONOMY TO MANAGE THEIR OWN PROGRAMS, RAISE MONEY 
AND EFFECT COST SAVINGS. 


wssential to our plan is that centers receive a firm budget and the freedom 
and autonomy to organize their operations and structure to cut costs and raise 
money. 

ACD's plan requires that centers receive a line item budget from ACD. They 
have little or no flexibility to reorganize their budget except on other-than- 

-personnel-services. ACD will pay centers 90-92% of these budgets and require 

the centers to raise the balance. Under the City's plan, if a center effects any 
cost savings in its budget the bottom line of the budget is lowered--90% of the 
savings accrue to ACD, only 10% of the savings go to the center. This policy 
continues the disincentive to cost savings by centers. 
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This disincentive to cutting costs, the line item budgets prescribed by ACD 

(rather than the centers), and the required fund raising all make creative fund- 

raising difficult. In order to raise significent amounts of funds from either 

private or government sources, centers must have the freedom to reorganize themselves 

and their service delivery systems to accomplish these tasks. If for example, 

they can manage to reccive Title XX Training money to pay for the salary of the 

director, the center must have the freedom to use, in other ways, the money saved 

( e.g. to.pay for a family worker, who would then help to generate private funds 

through the other means described above). Our plen provides this flexibility; the 

City's does not. 


Raising money from private and government sources for training and other services 
requires the centers to add new staff; directors and classroom staff can not 
provide these services without additional personnel. However, the city plen limits 
the spending of raised money to the ACD mandated budget and staff only. ACD's 
requirement that centers raise 8 to 10% of their budgets is defeated by the : 
requirement that all money raised be spent only according to the budget which ACD 
imposes on the conter. Under the City's plan, centers have the freedom to re- 
orgonize only after they have raised the required 8 to 104. Our plan gives the 
centers this freedom from the beginning, which vastly facilitates the ability of 
a center to fundraise. 


Day care centers provide many more services to their families and communities 
than those child care services paid for by ACD. Fund raising for day care centers 
will be less difficult as the centers begin to clarify and expand those other 
services. Funds are available for other services; centers need the freedom to 
reorganize to receive these funds. Our plan for funding centers encourages 
and provides real incentives for mitiple funding. The City's plan does not. 


REFORM AND STREAMLINE ACD 


On March 8, 1976 a Task Force appointed by Mayor Beame to review ACD's 
day care program issued its report. 


The report stated bluntly that there is incompetence at almost every level of 
ACD, ed made some specific recommendations on how ACD needed to change. 


Hone of these recommendations have been carried out. In fact, ACD has focused 
almost all of its time and attemtion on defunding programs to families and children, 
rather than reforming and streamlining itself. 


If ACD were to reform ond streamline itself, money could be redirected to services. 
But money is not the only issue. As the Task Force report states, a reorganization 
is badly needed so that the day care program can be more effectively administered. 


If our alternative plan were implemented, potential savings in ACD central 
costs could be implemented. To take just one example, ACD's present system of 
funding requires that cvery time a budget modification is proposed by a day care 
center, it be reviewed by both program and fiscel staff at ACD. Under our alternative 
plan, centers are freed from a rigid, line-item budget. They can make their own 
modifications. Thus, the extra layer of monitoring now required to authorize minor 
budget modifications could be eliminated. 
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APPENDIX A 


Centers above $65/child/week can do some or all of the following to cut costs and 
raise moncy: 


1. CUT COSTS 


a. Renegotinte direct leases: Under this proposed plan, the costs of 
direct lease rents, which are currently part of the calculation of 
a center's per child costs, would be included in the purchase of 
service agreement, and any renegotiated leaseg resulting in savings 
would mean additional funds for the center's program. This is a real 
incentive to involve the centers in rencgotiation. It also makes 
clear--rather than hiding--the fact that the direct leases are a 
major factor inflating day care costs. 


While renegotiacion of the leases will not happen immediately, some 
rents have already been stopped by ACD and the Comptroller's Office. 
And enough steps have been taken by the city to ascume that at 
least some of these leases will be renegotiated during the next 
fiscal year. 


Meke cost savings and economies that centers plan, within Health Code 
and Unien Contract: Given flexibility in determining their om budgets, 
staffing patterns, and service delivery systems, centers can have more 
room to creatively cut costs and make economies. Equipment, substitutes, 
bookkeeping services, maintenance, purchasing are all areas where 

savings can be made if these savings and consolidations are made by 

each center according to where they can achieve savings, rather than 
having irrational dictums mandated by ACD which force centers to make 
the same types of cuts regardless of size and kind of program. 


2. RAISE MONEY 


a. «socal Pund-raising: Many centers are already experienced with fund- 
raising locally through: bake sales, street fairs, raffles, dances, 
selling take-home dinners, etc. Centers have raised as much as $20,000 
per year this way. Even the most inexperienced center can expect to 
raise at least $6,000 this way. The day care commmity is prepared to 
share fund-raising ideas and strategies, so the more experienced centers 
help the others. 


Rent space: Centers with large spaces can rent space on a permanent or 
oceasjonal basis to city ond neighborhood organizations. The purchase 
of service agreement should authorize direct lease centers to be able 
to rent; space in this way. At present neither the centers nor ACD 

are sure whether or not this is possible. 


Other services are drop-in, food buying: Centers can expand the services 
they provide and expand their income from private and government sources-- 
adding two "drop-in" spaces for each classroom, and charging an hourly 

fce for families who nced part-time child care on a regular basis duxing 
the week to attend classes, meet clinic appointments, do shopping, etc. 
The hourly fee to be pro-rated to the approved per child cost. 

Adding fond cooperatives and buying clubs-the center keeps a percentage 

of the savings--Selling prepared evening meals; it is more healthful and 
less expensive then frozen commerrial dinners. 
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d. City-wide fund-raising: A coalition of city wide day care agencies such 
as the Day Care Council, Dank Strect and others would be formed to 
do this fund raising. The burden of this work would not be on the 
centers. The money raised in this way would provide the non-Federal 
share of Title XX training funds--an attractive 4 to 1 match for donors! 


Fund-raising would be through Foundations concerned about the city 
financial crisis; public service advertising on radio, T.V., and 
the print media; theatre benefits, etc. 


Volunteer: in kind contributions- by evaluating donated services of 

parents, neighbors, doctors, lawyers, etc. centers can maintain their 
approved per child costs and charge private fee paying children less 

than the full costs of care. 


3. USDA FOOD MONEY : Our proposed plan mkes day care centers clearly eligable 
for these funds, because under our plan there is no violation 
of USDA Maintenance of Effort provisions. (Under ACD's plan» 
centers 'food budgets are being cut and they are to replace 
this money with USDA funds- a clear violation of maintenance 
of effort requirements). Several day care centers, the 
Day Care Council, Bank Street, Students from City College, 
and the Community Service Society have all begun to mount 
a city-wide technical assistence effort to supplement 
what ACD is doing to help centers apply for and receive these 
funds. 
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‘te OTHER FEDERAL PROGRAMS: 


a. Title XX Training Money: Title xx Funding for Training is 
available through an appropriation which is separate from Title XX 
funds for services. ‘The federal ceiling on Title XX funds does 
not apply to Training funds. These Title xx training funds are 
available as additional revenue for day care centers. 


Day care centers in New York City do a considerable amount of in- 
service training as an integral part of their total daily and weekly 
operations. This training function should be funded with training 
dollars, not service dollars. Each day core center could document 
its ow in-service training and the amount of time that each steff 
member devotes to workshops, training meetings, assessment, 
supervision, etc.; tnat portion of the center's program would be 
funded through training funds. A number of teacher training 
institutions are available as resources for program assessment and 
to validate the quality of the in-service training. While it will 
vary from center to center, we estimate that Letween 56 and 15% of 
a umter's total budget can be funded this way. The non-federal 
share of the training funds can be raised by the day care community 
city-wide. 


This strategy paying for training as an integral part of a center's 
total operation has been discussed with the State and HEW. It is 
similar to the way Title XX funds for training are used in Connecticut, 
where $17 million per year is now being spent for training. 


APLENDIX A 4 y 
-3- 


Title XTX EPSDT: New York City and State are required by federal 

law to provide Early and Periodic Screening, Diagnosis and 

Treatment (EFSDT) to all medicaid-eligible children in the State. 

They are just beginning to try to fulfill this requirement. Day 

care centers could contract with major EPSDT providers ( i.e. hospitals 
and clinics) to perform the screening function in the day care 

center. (Note: a number of centers already do this on an informal, 
unpaid basis). 


An as yet unexplored source of funds for day care center's after- 
school programs (which serve older children) is money from the 
Law Enforcement Assistance Administration (LEAA), which. is 
currently taking an interest in delinquency problems of pre- 
teen children. 


Tea Y CARE COURCE!. OF NEW ¥ 6 RE. 
205 East 42nd Street (212) 685-7017 New York, N.Y. 


NOTES OF A MEETING IN NASSAU COUNTY 
ON SUPPLEMENTARY FUNDING SOURCES FOR DAY CARE 


June 16, 1976 


GC.b.E nk. 
A. Adult Work-Experience Program 
Most of us are familiar with this program as it functions 

through New York City's Manpower Agency. In Nassau County, how- 
ever, these funds are used to employ teachers in day care centers 
at a reimbursed salary level of $6,000 with a supplement, up to 
the prevailing rate for teachers, supplied from Title XX funds. 
Under the new regulations, agencies are no longer required to 
offer on-going employment to C.E.T.A. personnel and any person who 
has been unemployed for 7 days can qualify for C.E.T.A.- employment 
under Title I. (This may be a source of funds with which to re- 


hire family counselors after their first 7 days of unemployment. 


B. Support Services 


In addition to jobs, C.E.T.A. also provides funds to employees 
in the program to enable them to purchase day care for their children. 
This works in much the same way as the cash grant available to 
‘centers serving cnildren of W.I.N. participants. The only require- 
ment is that the day care center obey the Federal Interagency Guide- 


lines. 


li, U.S.D.A. Child Nutrition Act Funds 
Although New York City already has well-developed plans to utilize 
this source of funds, some question still remains as to whether or 


not every center will be eligible by July 1. It is important to note, 


ee 


therefore, that for centers which cannot gualify as tax exempt en- 


tities, they can be made eligible if they are Sponsored by another 


non-profit, tax exempt agency. 


III. COMMUNITY DEVELOPMENT ACT 


This is a relatively new program which combined funds formerly 
avallable to model cities and urban development programs. It is 


awarded by H.U.D. 


to a local governmental agency (in our case, this 
is probably H.D.A.). It includes some Special categories of funds 
for day care, in particular - These funds are available to "extend" 
an existing program. Such extensions can include capital expendi- 
tures as well as operating funds. However, it is limited to one- 
shot projects. For information: S. William Green, Regional Administratc 
D.H.U.D. Regional Office 


26 Federal Plaza 
New York, N.Y. 


IV. B.O.C.E.S. (Board of Cooperative Education Services) 


Provides to the handicapped, adult and consumer education 


(parents). For information contact: 


Division of Occupational Education 
State Education Department 
Albany, New York 


Vv, 


HANDICAPPED EARLY CHILDHOOD ASSISTANCE PROGRAM 
eee EEN OE RUGRAAY 


Provides support for experimental pre-school and early childhood 


programs serving handicapped children. For information: 


Handicapped Early Education Assistance 
Division of Education Services 

Bureau of Education for the Handicapped 
Albany, New York 


DF 


VI. NEW YORK STATE FAMILY COURT ACT - SECTION 232 
ae eee Oe ee oe 
Provides open-ended funds for handicapped children. "Handicapped" 

is defined as children who are handicapped by reason of family break- 


down or other family problems. Contact: 
Mr. William Staples 
Bureau of the Handicapped 
State Education Department 
99 Washington Avenue 
Albany, N.Y. 12220 
VII. STATE COMMISSION FOR THE VISUALLY HANDICAPPED 
et ee ee BANE) ee eo D 
Provides free staff in day care centers which are willing to 


enroll “legally blind" children. A legally blind child is a sighted 


child with greatly impaired vision (glasses). 


VIII. E.S.E.A. Mini-Grants for Special Programs in Day Care Centers - 
Titie Itt. 
Thig can be used to supply the salary of some staff member who 
may have a special skill, i.e., in music, science, etc. and who 
can be designated as the one responsible for developed the science 
or music curriculum in a day care center. For information contact: 
Mr. Richard Burton 
Mini-Grant Coordinator 


State Education Department 
Albany, New York 


AFFIDAVIT OF MARTIN A. HOTVET 


State of New York ) 
SS.: 


County of New York) 


Martin A. Hotvet, being duly sworn, deposes and says: 


1. I am submitting this affidavit in support of plain- 
tiffs' motion for a temporary restraining order and a pre- 


liminary injunction. 


2. I am an attorney duly admitted to practice in the 
Courts of New York and the United States District Court for 


the Southern District of New York. 


3. On June 10, I represented S.E.R.A. Day Care Center, 
1771 Andrews Avenue, Bronx, New York, at a meeting to discuss 
its defunding held in the offices of the Agency for child 
Development, 240 Church Street, New York, New York- (hereinafter 


A.€.D-) 


4. Lew Frankfort, Executive Director of A.C.D., presided 


over the meeting. 


5. He stated that A.C.D. was required to defund 
enough centers to effectuate savings of 15 million dollars. He 


stated that there are no regulations governing defunding, but 


that the criteria for defunding were set forth in the annexed 


Attachment B, which Mr. Frankfort gave to me. 


6. He stated that S.E.R.A. was defunded on the basis 
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of three of these factors; 1) low utilization rate; 2) high 
per capita cost; and 3) the availability of alternative 
day care centers (principally Grammercy Boys Club, to take 


16 of S.E-R.A.'s. 33 children). 


7. He stated that the defunding decisions were final 
and would not be reviewed, on the authority of J. Henry Smith, 
the Administrator of the New York City Human Resources 


Administration, which includes A.C.D. among its various divisions 


8. He stated that parents of children in defunded 
day care centers would be contacted directly by mail and 


told where they might find alternative day care services. 


9. He stated that there are not enough alternative 
facilities for the children in defunded centers, particularly 


in the Lower East Side. 


10. He stated that a policy of priorities among 
children of defunded centers had been determined about 48 
hours before our meeting, as follows: first priority to 
abused and neglected children; second priority to children 
of working parents; third priority to children of parents 


in training. 


ll. He stated that no regulations had been promulgated 


setting forth these priorities. 


12. When I asked him if A.C.D. had considered the 
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jegality of their action before they made their decision to 
defund the centers, he said they had not. He said that the 

cuts and defundings were made precipitously because "the axe 
was over us." A.C.D. needed to get its fiscal plan in shape 


immediately, pursuant to the mandates of higher budgetary 


Martin Hotvet 


authority. 


Sworn to before me this 

a day, of June, 1976. 
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AFFIDAVIT OF PAMELA SCHNEIDER 


State of New York 


County of New York 
Pamela Schneider, being duly sworn, deposes and says: 


I am one of the plaintiffs herein. I make this affi- 
davit in support of plaintiffs’ motion for a temporary restraining 


order and preliminary injunction. 


at the Chelsea Children's Center, 300 Ninth Avenue, New York, 


New York, a day care center which the Agency for Child Development 


has threatened to defund as of July 1, 1976. 


To date the Agency for Child Development has not advised 
me of the offer or availability of alternative day care services, 
and I have personally determined that no such alternative services 


are available within one mile of my home. 


I have two children, ages 3 and 5, currently enrolled 


On advice of counsel, I have requested a “fair hearing” 


but defendants have not responded to my request. 


I am blind. I am separated from the father of my 
children, and neither I nor my children receive support from 
My sole source of income is a social security disability 
check. I have been actively seeking employment for some time, 
but have been unsuccessful. My present plans are to enroll in 


Social Work School in September. 


If Chelsea Children's Center is closed on July 1, 
1976, I do not know how I will be able to care for my two young 
children. Even if my lack of sight does not prevent me from 
caring for them, I will be forced to remain at home and abandon 


any plans for educational training and subsequent employment. 


SPOT ATE RE 
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Equally important, my children will be deprived of the companion- 


ship of other children and the tutelage of trained teachers. 


I have discussed Chelsea Children's Center with the 
Program Director and my children's teachers on numerous occasions, 


and I am more than satisfied that the program is excellent. 


I am advised by the Director of our Center that not a 
single parent has been offered alternative day cam services for 


his or her children as of July 1, 1976. 


’ Sova 
Pamela Schneider 


day of June 71976. A 

AM 2RDAU i? le Jee) YAK d Je 
Worwtie jreRire Frat Y oe fare 
BS. 46 x7e-s . 


‘ob 
tee Le te xP tee Cogs Cirzaty Cue Tie (hs re Ef? YR 


Sworn to before me this 


State of New York 


County of New York 


WABel DEA 


, being duly sworn, deposes 


and says: 


I have read the foregoing affidavit to Pamela Schneider, 


and she has acknowledged that the contents are true. 


gl Yoon 


Sworn to before me this 


day. of June /f1976. 
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AFFIDAVIT OF PAT WHITE 


State of New York 


County of New York 


Pat White, being duly sworn, deposes and says: 


I am one of the plaintiffs herein. I make this affi- 


davit in support of plaintiffs’ motion for a temporary restrainin 
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order and preliminary injunction. 


I have a three-year-old son, L'Andre, who attends 
Children's Workshop, 199 Victory Boulevard, Staten Island, New 
York. Children's workshop is scheduled to be defunded by the 


Agency for Child Development on July 1, 1976. 


I have received a letter from A.C.D. advising me that 
my child is being transferred to Richmond Early Learning Center, 
159 Broadway, Staten Island. That center is accessible from my 


home only via a bus ride, the trip being 30 minutes door to door. 


I am a single parent. Neither my child nor I receive 


any support from my child's father. I am required to work to 


support my child. My place of business is in upper Manhattan. 


If the Children's Workshop is forced to close, the 
result will be that I will have to quit my job and seek welfare 
payments. It will be impossible for me to take my children to 
the substitute center and still get to my job on time in Man- 
hattan. Nor do I wish to have my three-year-old child spend 


one hour cach day riding a bus. 
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I am a member of the Board of Directors of Children's 
Workshop --- as is every other parent at the center. Our center 
has a unique and excellent educational program which has been in 
existence for several years. We have no idea why we were chosen 
for @funding. Indeed, on May 29, and again on June 14, 1976, 
Bernadette Anyanwu, our chairperson, wrote to the Executive 
Director of A.C.D. requesting the reasons for defunding (see 


Exhibits 1 and 2 hereto). We have as yet heard nothing from 


A.C.D. We would like the opportunity of contesting the defunding 


in a fair hearing. 


ee 
Lpere 
Pat White 


Sworn to before me $ 
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EXHIBIT 1-LETTER FROM CHILDREN'S WORKSHOP 
INC. TO AGENCY FOR CHILD DEVELOPMENT 
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EXHIBIT 1-LETTER FROM CHILDREN'S WORKSHOP 
INC. TO AGENCY FOR CHILD DEVELOFMENT 


other ine. 199 aa 


June 14, 1976 


Mr. Lew Frankfort 

Interim Executive Pirector 
Arpency for Child Development 
2h0 Church Street 

jg ee 10013 


Dear Mr. Frankfort, 
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On May 29, 1974, we requested of you, in writing, your final 
svaluation-*of ovr entire program and your reasons for 
concluding that Children's Workshop should te terminated. 


You have not responded to that letter, hence, this is the 
second request for that information. 


Additionally, to date, Mr. Michael Frey has not settled the 
outstanding $15,000 on our renovation contraot, although it 
was agredd last April that both cash and goods were owed to 
this project. 


oe tle @ yee Ww aS 
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Please forward to us the requested information at your 
sarliest convenience. 


Very truly yours, 


[ My ook lee (i O4ur( 


Bernadette Anyanwu 
Chairperson 

Boerd of Directors 
Children's Workshop Inc. 


ec: Dick Ash, Fsqe 
Jack Littman, Fsq.- 
Anthony Gaeta, Councilman 


AFFIDAVIT OF MARIE MYRTIL 


Hage State of New York ) 
i : SS.: 


County of Kings ) 


i : 
i Marie Myrtil, being duly sworn,’ deposes and says: 


I am one of the plaintiffs in this action. I make 


this affidavit in support of plaintiffs’ motion for a preliminary 


injunction. 


My daughter, Elmyr:; is four years old. She attends 
‘ y 
: Little People's Day Nursery Schook, 9414 Church Avenue, Brocklyn, 
* ; 4 
New York. Little People's is scheduled to lose its Agency for 


Child Development funding on July 1, 1976. 


I have received a letter from the Agency for Child 
Development referring my child to another center, Bruekelen 
Recrez: ion Center, at 1¢5th Street and Flatland Avenue. L icon= 
sider this placement to be tctally inadequate and tantamount to 


no placement at all. 


In February of this year I underwent surgery for 
thrombophlebitis in my leg. I have been virtually bedridden 
since that time. The Bruekelen Center is accessible to my home 


only by two bus-rides and a long walk. I simply am unable to 


make that trip with my daughter. 


when she started going to Little People's, was so severe that 


she could not speak at all. Since that time she has been at 
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Little Peonmle's she has improved her condition, but I am advised 


In addition, my daughter has an emotion problem which, ¢ 
} 
4 


that any change in her environment at this time would he emotion« 


| aily upsetting to her. I am unable to care for my child at home 


and my child is unable to continue to get the therapy 


presently, 


she requires either at home or at another center. 
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The other 33 parents at Little People's Nursery School 
join me in seeking a fair hearing in order to contest the sche- 


duled closing of our day care center. 


“ 
‘ tt 
Aise ACL C 
Marie Myrtil 


Sworn to before me 


4 
be ay of June, 
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AFFIDAVIT OF "JANE ROE" 


State of New York 


County of Kings 


"Jane Roe", being duly sworn, deposes and says: 


I am one of the plaintiffs in this action. I make this 


affidavit in support of plaintiffs‘ motion for a temporary restraining 


order and a preliminary injunction. 

My child "Baby Roe", who is four years old, attends Beachbrook 
Nursery School at 2953 Avenue X, Brooklyn. Beachbrook is a limited purchase 
of services center which is presently scheduled to lose its funding as 


of July 1, ]976. 


My child is emotionally handicapped. My child was referred to 
Beachbrook by the Coney Island Hospital, Child Psychiatry Department. 
Beachbrook was selected because it is the only day care center within five 
miles of my home which serves the needs of "special" children, i.e., children 


who are emotionally handicapped (see Exhibit 1 hereto). 


I am advised by my child's teacher that the imminent closing 
of Beachbrook would be detrimental to my child's health. We cannot 


afford private treatment. 


Among the services offered by Beachbrook which are required 
for my child is a one-to-one teacher-child setting and family coumselling 
which my husband and I attend. The significance of Beachbrook has been 
| commented upon by more thar one outside professional. (See, e.q., Exhibit 


2 hereto). 


Beachbrook is a unique day care center. Only one other center in 
Brooklyn serves the enotionally handicapped and that center has enrolled 12 
more children than its 55 capacity. Beachbrook has been serving children in 
Brooklyn for 28 years. Indeed, Beachbrook was ae enough in 1966 to be 
; written up in the New York Herald Tribune (see Exhibit 3 hereto). See also 
Exhibit 4 hereto which is a brief precise of the programs offered by 


Beachbrook. 


Not a single one of the parents of the 22 children attending 
Beachbrook has received any offer from A.C.D. of alternative daycare or 


other equivalent services. 


Like most of the parents at Beachbrook, I have requested a fair 
hearing to contest the closing of Beachbrook. To date no response to my 
request has been forthcoming. The parents at Beachbrook believe that our 
center is unique, Of high quality and absolutely necessary to-the welfare of 
our children. We would welcome the opportunity to present our evidence at 


a fair hearing. 


Sworn to before me this 


IG day of June, 1976. 
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EXHIBIT -1-BEACHBROOK- NURSER¥ -SE 
FACT SHEET 


2953 AVENUE X BROOKLYN, NEW YORK 11235 + (212) 648-7162 


FACT SHEET 
Beachbrook slursery School is a Limited Purchase of Service center 
with 22 ACD funded chiidren and 48 tuition-paying children which 
includes several scholarships. 


an 


The Agency for Child Development informed Beachbrook on May 27 1976 
that ACD funding will be terminated as of T/1i/16 


Beachbrook is one of the very fey dav care rogram, in all the 5 
boroughs which accepts and treats HANDICAPPEPR children 


Beachbrook has been MAINSTREAMING gesial children for over 15 


years and is considered a modei program 


Beachbrook is a training center for Early Chiidhood and Srecial 
Education teachers and nurses. : 


Agency for Chiid Develo:ment announced the criteria for the cuts 
through the media - NONE OF WHICH APPLY TO BEACHBROOK 


1)Beachbrook's weekly per child ACD reimbursement is under $65. 
2)There are no nearby dey care centers in the area to service 
over 8000 femiiies in the Sheerpshead-Nostrand Project of which 
Be2chbrook is @ gert 


3)There are no available progr sims for the handicapped AcD-funded 
children 


4)Beschbrook has excellent Bay Care attendance 

5)BEACHBROOK PAYS NO RiNU 

6 )Beeehhrook has sound fisesl management 

Beechbrock has 4 waiting 11st of almost 100 peonle 

Most of Beachbrook's ACD funded families ere working citizens 
Without ACB some parents sill heve to stop working 

Beachbrook suyports the alcernate plans for day care centers 


provosed by AB HOC Coalition to Save Our Chiidren ard the day 
care community. 
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nonfidentislity and privilercd informnticn. 
i 
Family 1 - ‘The mother is diss’ °° and unsble to care for tr 
her two young chi... There mre four children. 
| The father's income in within Title XX guidelines. 
Warily 2 Sinrle woman who works and hos two children. She 
will have to ro an walfare if denled care. \ 
i 
bamily 3 Child Jevelopmentally imnature, needs enacinl 
support in classroom. Hotner ot home cares for ° 
neuporn, Father's income within Title XX. There bk 
4s plso mn older child, 7 yerrs. ra 
Veanmily 4+ NWistory of child sbuse. Mother on welfare and 
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amily 


vwamily 


Family 


Lhe followine 


Ast 
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vamiiy 9 rother on welfrre, 
Chil4a neetie one to one celntionshic. Are vorking 
on inte; retine him into larper rroup octivitics. 
After enother year, we feel be enn mole 1b in a 
rervinar public school cotking. 

Panily 10 Working sinrle mother with thre children. will 
hrve to -o on welfare. 

Family 11 Vorting single mother with three children. Will 
hove tu co on welfare. 

amily 12 - Sincle workinr mother, one child, wil} have to 
ro heck on welfare. She just started vorkin:. 
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families are coded in order vo respect 


in traatment. 


SayeLa vorline mother with three children. 
have to ro back on welfare. 


Sinela mother with three children. 
colieca end is seekine enployran 

referral 
Child 4s aethnebic, matical. Wistory of 
instobility in hone. 


Will 


Fanished 


noth parents work, 


Jncome within Title XX. 


Chil? developmentally iminture, 
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needs special 
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2953 AVENUE X BROOKLYN, NEW YORK 11235 + (212) 648-7162 


remily 13 - Nospitsl referral, child ts considered 
scriously emotionally @isturbed. Child 
neads one to one relnahionshio in our 
Liinearpephic nursery settinr,. 


Ramily 14 - sinrle vorkine mother with three children. 
tas on wtitine lie? for two years becnusc 
there were no places. In thrt time, the 
anila aid not live at oome, bub with his 
eroat rmrandmother. The other children were 
witl: other relatives voanvse the mother could 
net afford care. The frmaily lived together on 
soakenig. The cuils is hyperestive, js now 
leppuing how to play ane, relnrte to pecrs. He 
yaton one to one relationshio in 2 remilar 
clnssroor. 


tamily 15 - vedienl re orral, home unstable, mother in 
te-antment, on welfare, three ehilaren, Farents 
efyorcee, frther inatitutionslized for nicohblism. 


‘amily 16 - "och farronts work (mother partetime), incone 
nichin Title OX, three chiléren in family. 
when shila first entered prom 2 years AITO, 
ho was coveiommentally finme ture and hy pers 2tive. 
Cen parbiciprte well in repuvlar class bub needs 
coutinuins support urtil entry into public school 
next Yerr. 


samily 17 - Hospital referral, child is seriously emotionally 
disturbed. ‘jas already beer dinpmosed in verious 
placcs as both schizophrenic pnd autistic. Is 
orrasiciy. toilet-treined. vNaeds one to one 
in thernrreutic nursery sebtin. 
grcome within Thtle XX. 
ith new infant. 


There are tuo sets of tuins in the prorran for 19 children, 
and three ouher aiiluren who will te leavireg the promrem tor 
a total of 22 children. 
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By Francis Sugrue 
Of Phe nereia Trvene aces} 
cece 
“Our nursery ts unique. 

But we (eel we shouidn't 

be unique. We wun we 

werent unique. I: would be 

better {f inere were many 

schoois lise ours. 

aa This was one of the 
Stacements§ = that 


Nussery School. 
wouen is now on the ground 


ere correct it was Miss 
Leah Shain who initiated 
the remarc ang all tne 
Gther teachers present vig- 
Orousiy nodded tneir heads 
im agreement. Wha: they 
meant by the unique cnar- 
acter of the schooi w wus: 

+ 2&2 Rom-profit 
Parent cooperative nursery 
senool, has evoivee 8 pro- 


Rormai. 
neaithy children. Some of 
tivese children are orain- 
tmyured. sehizoonrenic, « 
lind autistic. an epilepuc 

th severe ego pathology. 
Berderiine ssycnotics. end 
Re mentally retarded. 

And the result of thie 
program. according to 
Rosalind Wiener. :he di- 
Tector of the school, iv 

% everyone seems to be 
reaping benelits—tne dis- 

bed children who siow- 
y begin to react and 
identify with «a healthy 

igoniment:’ “the” “Het 
euildren who come to un- 

Gerctand and are deter 

adie (© express their cen 

Reeds and problems to the 

teachers: the perents who 
-@ind a kind of satisfaction 
F and even enricnment in 

this atmosphere of com- 
munity rusconsbility. and 
the teachers who 'respand 
te the realizadon that 
there is more demh and 
fulfillmens in their roce- 
ten than they dreamed of. 

‘There are 127 pre-school 
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A School Wkere Problem Children 
Learn to Live With Others 


PLAY TIME—Blocks and pussles hold the children’s 


taterest in this afternoon class. 


country,” she said, “all over 
the world Isnt @ healthy 
environment ihe right of 
every cnila? Doni iney 


have the rignt to associate 
with sormai cfuldren? 
Should there be separate 
bus equal schools for the 
emotionaily handicapped? 
And when you place them 
in 8 moemal setting such as 
we have at Beacnbrook you 
degin to notice a profound 
difference in the children.” 

There is the {ittle boy 
sericusiy disturbed who 
Would express himself by 
painting. not using just his 
fingers. but the enure paim 
of his Read. He was al- 
Ways a {rightlw mess Now, 
ne uses g Orush. He |s 
proud of this. He knows nis 
teacher ts satisfied ©ith him 
because of his efforts with 
a crush. He ts noticing the 
other chiigren tn his roo. 
Siowiy, it is hoped he will 
reach out tg them. 


There was Girco who 
first came to school robot. 
like, frigntened. @ wooden 
soldier who didn't expect 
anyone te play with him. 


walk. and now he goes about 
the room with more eonlie 
dence. 


F3. See 


Little things. yes. but very 
Lmportant in ine manilesine 
tae of @ aistursed pere 
sonality. 


Tass Prax, ciayooed as. 
retarded. scnuzophrenic, 
brain-injured. His oniy 
form of action was to craw! 
on the floor caterpillar. 
style and clune up a cniid’s 
Back. ususily ¢ girl. and pull 
her nar. He nad this thing 
for spinning objects. He'd 
water & record piayer or a 
Washing machine going 
round and round for iong 
Seriods of time. Now thisis 
bering him. Hea in with 
the other children. He plays 
with them. He bdeiongs. 
He's learning to reed and 
they hope that in a yesr he 
can more on to second 
grade. Some of his obses- 
sion ior vhirtwinds remains, 
however. His favorite words 
are escione, typtoon, hurrie 
cane. 

There is Jenny who with. 
drew from all activity and 
found it difficuit to lees 
Snyone tn the eye. Finaily. 


& teacher decided if she gave 
her @ bath every day sne 
might finally be sole to 
establish some communies- 
tien with the child. I 
turned out this was a very 
effective therapy for estade 
lishing communications 


with some children. The 

teachers Nave tisir eyes on 

allo{tnem. The doy wnois 

constantly Moving fis hand, 

biung We rubder toys. act- 
ing es though he ts certain 
that if he were stull for a 
moment he might expiode 
lato little bits. 

“And the mrt the doctors 
said snauid be viaced in an 
Institution. We {elt she 
was (oo mucn of a be- 
Ravior§ probiem to be 
plainly retarded.” said Miss 
Wiener. “There must be 
some rmotinnai protiems 
blocking her progress A 
strange little giri Alwavs 
funning out of the class 
room. Hanging on someone 
until sne pulled them down. 
Slowty she i changing and 
she Fast Nad any of her 
epileptic {its since she has 

All sf them—nermal and 
disturbed —want to feel 
strength and power and 
aise 10 destrny some of the 
adult images in their 
fanteaY games. fr, Miss 
Ghains rrom we watened 
the children feet thetr 
“strength” Dv wearing red 
€spes UN scurrying ground 
the room as in. or 
Batman or whatever they 
thought ney were and 
others were setting «a 


SPATTER. oe Serre german ing 


Uumes. to the outsider, chaos 
seemed to be ine name of 
the xame. 

“Here a child is abie to 
Telive, restructure end 
Clarify his worid,” she said. 
“He can select toys and 
Materials from tne ciass- 
room and use them {[reeiy, 
Mexipiy and symooticay. 
Here. he can recreace con. 
Gise and give it resoluuon. 
Here ne can create his 
own linus and  racuce 
Uving up to tnem. This is 
ome of his greatest re- 
sources (or digesting, ciari- 
fying, sracticing and tn- 
wermauging the difficuis 
dtscipune demands re- 
Quired in the process of 
socisursiion. This then be- 
coma ihe child's most 
significant vehicle in the 
deveiooment of seif-con- 
toi. When this «ind of 
diay wneludes two or more 
cbhudren (dramaue diay), 
{& offers its greacest poe 
tential to ail sress of dee 
velopment." 


AU thus was very tucely 


~ “Puc Bur there Wis a very 


sense of “power™ by erect- 
Ing & Building of biocxs thas 
towered over their heads. 
And then they orougnt 
it twabling down vw tne 
floor with delignced cries of 
enildheed trumnnant. 
“There has co be a healthy 
Majority in x scnoai !ike 
this.” Miss Shain was sav. 
ing. “There has to be this 
oull of gravity towards 
health... Andina healthy 
Father than 2 sick atmos- 
phere the teacher can sive 
more to the distursrd, be. 
cause sme knows <ne is 
leading them somewnere 
that ts beneficial And siter 
amending some time with a 
disturoed child. she can 
then go to the healtny 
enild and receive some 
nourishment herself. In tris 
environment when a dis- 
tui bed child is ready to re- 
act he has a neaithy cud 
with whom to become in- 
volved. He Is not aiways 
being drawn back into an 
unneaithy atmospnere. 
Sometumes he gives this ree 
sponse for a matter of 
seconds, Dut it has been for 
the good. He has moveg 
forward.” 
In more formal laneusee. 
Miss Wiener expisined 
what wes resily going on in 


human question that nad 
to be esxed about this 
school. “How do tne parencs 
of the normal children take 
to the ides of having their 
little cnes going to seneal 
with probiem children ?* 


Miss Wiener didn’t have 
to dodge “his question. 6ne 
expigined (nat che school 
was founded 20 years ago. 
Dut has only been working 
WIth tne disturbed cnilcren 
for spout five years. “And 
every year tne new parenis 
sre concerned.“ she said. 
“They usuaily Aave the 
same question. “What's go- 

ing {0 Rappes to my enild 

piaving =F.) Ststurbed 
emidren?” Ard everytime 
one of ‘.1e parents tno has 
been with us for a few 
years gets 5 and repiles 

“But it weres Just wast anc 

see. And they wart and sre 

and {.nd out it does work.” 

Incidentally. Beacnoron 
ie governed py a doar: 
of airectors eiecveq ov 
the oarenu Eaen class 
hes two teacners and there 

{8 & conmsuitant ssvenoingis: 

Who meets with tne sta‘! 

once A week and leads ico 

weekly parent worksnoos 

The seheoi attemots to be 

integrated in more wars 

than ome. [t seens tn have 

& balanced composition of 

race. reilg:on and ciass. 

There are 23 Negro eni!- 

dren attending the senon! 

The senooi has one otner 
item wiat should be man- 

Gatory in every pisygrounc 

An oid automodiie—a Hiil- 

Man in thie cace—wnicn 

DBeiongs entireiy to the 

cBsidren ard is to be used 

88 Uneir imagination sees 
{lt exeept outside the piay- 
ground 
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AFFIDAVIT OF LYNN ANN TYLER 


State of New York 
ss. 
County of New York 


Lynn Anm Tyler, being duly sworn, deposes and 
says: 

I am one of the plaintiffs herein. I make this 
atfidavit in support of plaintiffs' motion for a temporary 
restraining order and preliminary injunction. 

My son David is two years old. He presently 
attends Seton Day Care Center, 1175 Third Avenue, in Manhattan. 
Seton is scheduled to be closed on July 1, 1976, as a result 


of the anticipated removal of funding by the Agency for 


Child Development. 

I am divorced. At present neither David nor lI 
receive support from David's father or from any other source, 
other than my salary as a orker at the New York Foundling Hosp- 
ital. If I am to continue co work and support myself and Lavid, 
David must have day . are. The only alternative to emp loyment 
for me and day care for David is welfare for both of us. 

I have not received any notice from the Agency 
for Child Development of the offer of any alternative day care 
facilities for David. To my knowledge no parent at Seton Day 
Care Center has, or is likely tc receive such notice. Seton is 
one of only seven infant care centers in Manhattan. Five of the 
seven will be closed as of July 1. Neither of the other two 
two are al- 


is witin two miles of Seton, and ‘h of the other 


ready enrolled at or beyond capacity. 


ee 


€ = 
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administrative officer. 
‘ 


i Sworn to before me this 21st 


day of June 1976. 
és fin it 


tex had (| bat, 


net a deck Ceunty 
steleede. “pit Tisch 90, 1976 


+ on Meemegeene gre em ge te a 


I have been extremely happy with the day care 


eye commer 


services which David has received at Seton. Seton is a model 

day care center which uses the Montessori:‘method of pre-school 
education. To my knowledge Seton has always received excellent 
evaluations by the Agency for Child Development. I believe that 
the proposed closing of Seton is both unwarraned and unnecessary. 
I wuld like the opportunity to contest the termination of day 


sre services to my child at a "fair hearing" before an impartial 


-s mre busi 


Lydn Ann Tyler if 
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SUMMONS 
SUMMONS IN A CIVIL ACTION (Formerly D. C. Form No. wi en 
United States District Court 
FOR THE 


: Southern District € New York 


CiVIL ACTION FILE No. 


1 

Pamela Schneider, Patricia White, 

: Marie Myrtil, Lynn Ann Tyler, on behalf 
of themselves and their respective 
minor childrenad all other similarly 


situated, 


Fiano SUMMONS 
v. 


Betti S. Whaley, individually and as 

Commissioner of the Agency for Child 

Development of the City of New York; 

J. Henry Smith, individually and as 

Commissioner of the Human Resources ; 
i Administration of the City of New York; 

and philip Toia, individually and as 

Commissioner of MMKXMMK the Department 


of Social Services of the State of New 
York, Defendants 
To the above named Defendants : 


You are hereby summoned and required to serve uponpollack & Kaninsky and 
Litman, Friedman & Kaufman 


plaintiff’s attorneys , whose addresses are: 


Pollack & Kaminsky Litman, Friedman & Kaufman 
61 Broadway 120 Broadway 
New Y-rk, New York 10006 New York, New York 10005 


20 days after service of this 


an answer to the complaint which is herewith served upon you, within 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 


taken against you for the relief demanded in the complaint. 


Clerk of Court. 


Ee 


(Seal of Court] 


NOTE:—This summons ‘is issued parsuant to Rule 4 of the Federal Rules of Civil Procedure. 
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COMPLAINT=-CLASS ACTION 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


PAMELA SCHNEIDER, PATRICIA WHITE, 
MARIE MYRTIL, JANE ROE and LYNN ANN 
TYLER, on behalf of themselves and 
their respective minor children and 
all other similarly situated, 


Plaintiffs, 
- against - 


BETTI S. WHALEY, individually and as 
Commissioner of the Agency for Child 
Development of the City of New York; 

J. HENRY SMITH, individually and as 
Commissioner of the Human Resources 
Administration of the City of New York; 
and PHILIP TOIA, individually and as 
Commissioner of the Department of Social 
Services of the State of New York, 


Defendants. 


COMPLAINT -- CLASS ACTION 
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| Plaintiffs ‘on their own behalf, on behalf of their 
minor children, and on behalf of the plaintiff class, as 
| hereinafter defined, through their attorneys, Litman, Friedman 


& Xaufman, and Pollack & Kaminsky, for their complaint, allege: 


| Summary of Complaint 


l. Plaintiffs are the parents of children who attend 


day care centers funded under Title XxX of the Social Security 
Act (42 U.S.C. §1397 et seg.). 

| 2. Defendants are the New York State and New York | 
City officials responsible for the administration of day care 


programs funded under Title XX. 


3. Defendants have announced that on July 1, 1976 


\ they will abruptly "defund" 64 day care centers currently 


receivixg federal funding. Such defunding would result in 
the immediate denial, reduction or te: xination of day care 


services currently provided to all me cs of the plaintiff 


" i 4. Plaintiffs sue on behalf of themselves and the 


j 
3 
{ 
| 
{ 
| 
{ | class. 
j 
4 | patents of 3500 children similarly situated who are threatened 
with the denial, reduction or termination of day care services 
j || which would result from ‘the defendants' defunding the day care 
} 
| centers at which their children are enrolled. 


’ i 5. Plaintiffs seek injunctive relief, as more fully | 


| get forth below, on the following grounds: 


a) First, Second and Third Counts: The announced 


ee Catenin nk Den Lk = 


\ 
denial, reduction and termination of day care services to the 


parents of children at the defunded centers without prior 


adequate written notice and witnout the opportunity for a 


prior “fair hea.ing" violates the due process clause of the 


aller eee 
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Fourteenth Amendment to the United States Constitution and 
violates applicable federal (42 U.S.C. §1397 et seg.) and 
state (New York Social Services Law §410 et seg.) statutes 
and the regulations ena-ted thereunder (45 C.F.R. 228.14; 
205.10; 18 N.Y¥.C.R.R. 358). 

b) Fourth and Fifth Counts: The announced 


removal of day care services to plaintiffs while such day 


care services continue to be offered to other eligible per- 


sons in the same category and geographic areas as members of 
the plaintiff class, violates the equal protection clause of 
the Fourteenth Amendment to the United States Constitution 
and violates federal statutes (42 .S.C. §1397 et seg.) and 
regulations (45 C.F.R. 228.25). 

¢) Sixth Count: The announced defunding of the 
64 day care centers violates federal statutes (42 U.S.C. §1397 
et seq.) and regulations (45 C.F.R. 228.20 et seq.) requiring 
a public notice period prior to the proposed amendment of a 
Comprehensive State Plan which currently calls for the fund- 
ing of these ¢4 day care centers. 

Facts Common To Ali Counts: 
Plaintiffs 

6. Plaintiff Pamela Schneider is the mother of two 
children, ages three and five attending Chelsea Children's 
Center, a group day care center funded by defendants at 
300 9th Avenue, Manhattan. Schneider is blind and her sole 
source of income is social security disability benefits. 

7. Marie Myrtil is the mother of a four year girl 
attending Little People's Nursery, a group day care center 
funded by defendants at 9414 Church Avenue, Brooklyn. Myrtil 
has recently undergone an operation for thrombophlebitis and 
is tedridden much of the time. Myrtil's child ic mildly 


emotionally disburbed. 


8. Patricia White is the mother of a three year 
old boy attending Children's ¥-~kshop Day Care Center, a 
greup day care center funded by defendants at 199 Victory 
Boulevard, Staten Island. White is he ste support of her 
family, 

9. "Jane Roe" is the mother of a four year old 
boy attending Beachbrook Nursery School, a limited purchase 
of services day care center at 2953 AVenue X, Brooklyn. 
Beachbrook is the only day care center in a ten mile radius 
which specializes in working with emotionally disturbed 
children. Roe's son is severely emotionaliy disturbed 
(Roe's true name will be supplied (to court in camera). 

10. Lynn Ann Tyler is the mother of a two year old 
son attending Seton Day Care Center, an infant care center 
funded by defendants at 1115 Third Avenue, Manhattan. Tyler 
is employed and is the sole support of herself and her son. 

ll. All plaintiffs are citizens of the United States 


and of the City and State of New York. 
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12. Plaintiffs sue individually, on behalf of their 
infant children and on behalf of a class consisting of per- 
sons who are currently the recipients of day care services 
provided pursuant to Title Xx of the Social Security Act. 

(42 U.S.C. §1397 et seg.) ("Title XX funds"), which services 
are scheduled to be denied, reduced or terminated on July 1, 
1976 as a result of the closing of day care centers at which 
children are enrolled. (64 day care centers are scheduled 
to be closed on July 1, 1976. Of this number 4 day care 
centers have indicated that they intend to close or that 
their children are adequately provided for elsewhere. 
Accordingly, the action involves parents and children at 


60 day care centers. These centers are listed on Exhibit A.) 
Defendants 


t3. Defendant Philip Toia is the Commissioner of 
the State Department of Social Services ("D.0-S.5.-) ; Pur- 
suant to the New York Social Services Law, §410, et seq., 
D.O.S.S. is the state agency which is responsible for admin- 
istering programs for which federal funds (as well as matching 
state and local contributions) are made available to New York 
State under Title XX. Defendant Toia is further responsible, 
inter alia, for promulgating the Comprehensive Annual Social 
Services Program Plan for New York State and other reports 
which are required to be submitted to and epproved by the 
Department of Health, Education and Welfare pursuant to Title XX 

14. Defendant J. Henry Smith is the Commissioner of 
the Human Resources Administration of the City of New York 
("H.R.A."). H.R.A. has been delegated by the State Department 
of Social Services to administer Title xX funds and programs 


in New York City. 
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15. Defendant Betti S. Whaley is the Commissioner 
of the Agency for Child Development of the City of New 
York ("A.C.D."). A.C.D. is a division of H.R.A., created 
by the Mayor of the City of New York by executive order 
number 38 (1971), to administer the New York City day care 
program and Title XX funds which are allocated specifically 


for day care centers. 


Jurisdiction 


16. Jurisdiction of this Court is based upon 28 
U.S.C. §1343 (3) and (4); upon 42 U.S.C. §1983; upon 28 
U.S.C. §§1331 and 42 U.S.C. 1397 et seq? and upon the 


principle of pendent jurisdiction. This action seeks 


equitable relief and damages, the amount in controversy 


exceeding $10,000, exclusive of interest and costs. 


Class Action Allegations 


17. a) The plaintiff class consists of parents of 


approximately 3,500 children enrolled at day care centers 


oe 
| 


(set forth on Exhibit A) in the five boroughs of New York 


whose services are scheduled to he denied, reduced or 


terminated on July 1, 1976; the plaintiff class is so 
numerous that joinder of its members is impracticable; 

b) There are questions of law and fact common 
to the class, including inter alia: (i) whether the denial, 
reduction or termination of day care services for class 
members without notice and without an opportunity for a4 


hearing, violates due process of law and the mandates of 
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federal (45 C.F.R. 228.14) and state (18 N.Y.C.R.R. 358) 


regulations; (ii) whether the failure to offer day care 
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services to the plaintiff class, which day care services 
are offered to other eligible persons in the same category 
and geographic areas as members of the plaintiff class, 
violates the rights of the members of the plaintiff class 
to equal protection under the laws and violates federal 
regulations (45 C.F.R. 228.25); and (iii) whether termin- 

ation of day care services at the centers listed on Exhibit 
A withcut amending the State Comprehensive Plan filed by 
New York State with the Department of Health, Education 
and Welfare violates federal regulations (45 C.F.R. 228.20 
et seq-)- 

c) The claims and defenses of the individual 
plaintiffs are typical of the claims and defenses of the 
class. 

d) The representative plaintiffs will fairly 
and adequately represent and protect the interests of the. 
plaintiff class. Each of the representative plaintiffs 
has a vital interest in the outcome of this action since the 
action involves continuation of their children in day care, 
and therefore, the continuation of their ability to earn a 

livelihood. The attorneys for the class representatives 
are experienced in civil and constitutional litigation in 


federal courts. 


ig. This action is properly maintainable as a class 


action under Rule 23(b) (2) and (3): 

a) The defendants have acted and refused to 
act on grounds generally applicable to the Class, in that 
inter alia they have scheduled the imminent closing of the 
day care centers at which each class member's child is 
enrolled, and the denial, reduction and termination of day 
care services for each child, and have refused to grant any 
class member a fair hearing in connection therewith; 


| 
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b) Questions of law or fact common to the 
class predominate over any questions affecting only indiv- 
idual members, and a class action is superior to other 
available methods for the fair and efficient adjudication 
of the controversy: (A) Individual class members have 
neither an interest nor a capacity to contest the litigation 
themselves; by definition the class members are poor and 
unable to afford counsel individually; (B) no other litig- 
ation has been commenced by the class concerning the contro- 
versy; (C) it is desirable to concentraie claims of class 
members in one forum because the actions sought to be en- 
joined are imminent and the prosecution of one lawsuit 
rather than several would be the most expeditious means 
of determining the rights of the parties; (D) no difficulties 


are likely to be encountered in the management of a class 


H action -- the individual plaintiffs are parents of children 


attending the affected day care centers, and a channel of 
communication exists between the class representatives and 


each of the centers. 


Statutary Framework 


iI 19. Under Title xX of the Social Security Act 


(42 U.S.C. §1397) federal financial participation at the 
\ rate of 75% of a predetermined ceiling amount is made 
available to all states which provide day care services 


o children of eligible parents. For the year October Ly 


1975 - September 30, 1976, New York State has applied for 
| and received Title xX funds for its day care program servic- 


ing some 75,000 eligible families. The state share (25%) 


of the cost of the program is borne equally by state and 
local government. New York City's day care program, which 
is administere. by defendants Smith and Whaley, serves some 
45,500 families. Most day care services are provided 
through < ie purchase of services from some 400 private 
non-profit agencies whose sole source of income is Title 


XX funds. 


The Defunding of Plaintiffs' 
Day Care Centers and its Consequences 

20. Each of the day care centers (set forth on 
Exhivit A) which plaintiffs' children attend is funded in 
whole or in part under Title XX by defendants, and is 
dependent for its continued existence upon continuation of 
Title XX funding. 

21. On May 26, 1976, defendants Smith and Whaley 
announced that, effective July 1, 197€, Title & funding 
for each of the centers attended by plaintiffs’ children 
would be withdrawn. 


22. Plaintiffs have not received from defen“ants 


written notification of the availability or offer sf adequate 


alternative day care services. 

23. The imminent defunding of the day care centers 
attended by plaintiffs' children and the failure of defen- 
dants to provide adequate alternative day care services 
constizute the denial, reduction or termination of day care 
services to plaintiffs. 

24, The announced denial, reduction or termination 
of day care services by defendants is arbitrary and capri- 
cious; ill-advised and based upon misleading, erroneous and 
incomplete data and the misapplication of defendants' own 


criteria to the facts. 
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25. The plaintiffs anc members of the plaintiff 
class have no adequate remedy of law. 

26. Unless the Court grants the preliminary and 
permanent injunctive and delcaratory relief sought herein, 
plaintiffs and members of the plaintiff class will be 
irreparably injured because parents would be forced to 
leave their jobs and apply for welfare; parents already 
on welfare who are actively seeking employmeit would be 
forced to abandon their efforts; parents attending school 
would be forced to leave school; the minor children of 
plaintiffs and members of the plaintiff class will be irrep- 
arably injured because they would be deprived of vital 
educational, social and phychological benefits; and both 
plaintiffs and members of the plaintiff class and their 
minor children will be irreparably injured because the day 
care centers at which the children are enrolled will be 
forced to vacate their premises and lay-off their staffs, 
and otherwise take steps inconsistent with theii continued 
operation. Unless injunctive: relief is granted, even if 
plaintiffs should eventually prevail on the merits, the 


closed day care centers will be unable to reopen. 


First Count 


(Failure to provide a 
"€air hearing" violates due process) 


27. Defendants have failed and refused to provide 


plaintiffs with: 


a) timely and adequate notice of and the rea- 
sons for the proposed denial, reduction or termination of 


day care services; 
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b) notice of a right to a “fair hearing" to 
contest the proposed denial, reduction or termination of 
day care services: 

c) the opportunity at a "fair hearing" to 
defend against the proposed denial, reduction or termination 
of day care services by confronting adverse witnesses and 
presenting evidence and arguments orally; and 

d) the maintenance of day care services pend- 
ing the outcome of such "fair hearing”; 
all as provided by the Supreme Court of the United States 
in Goldberg v. Kelly, 397 U.S. 254 (1970). 


28. Despite the absence of notice, many members of 


the plaintiff class have demanded fair hearings, which demands 


have been ignored by defendants. 

29. The denial, reduction or termination Ly defen- 
dants of day care services to plaintiffs and members of the 
plaintiff class caused by the closing of the day care centers 
set forth on Exhibit A as of July 1, 1976, without first hav- 
ing complied with the "fair hearing" requirements of Goldberg 
v. Kelly, supra, with respect to notice, an opportunity to 
be heard and maintenance of services pending a hearing, 
violates the rights of plaintiff and the plaintiff class 
to due process of law, as guaranteed by the Fourteenth 


Amendment to the Constitution of the United States. 


Second Count 
(Failure to provide a "fair hearing" 
violates 42 U.S.C. §1397 et seq.) 
30. The denial, reduction or termination by the 


defendants of day care services to plaintiffs and members of 


plaintiff class caused by the closing of the day care 
centers set forth on Exhibit A as of July 1, 1976, without 
first having complied with the "fair hearing" requirements 
of Goldberg v. Kelly, as set forth in paragraph 27, supra, 


\ (which paragraph is incorporated herein), with respect to 


notice, an ~pportunity to be heard and maintenance of 


services pending a hearing violates 42 U.S.C. §1397 et seg., 


and the Rules and Regulations of H.E.W. promulgated there- 


under, in particular 45 C.F.R. 228.14 aid 205.10. 


| Third Count 


(Failure to provide a “fair hearing" 
violates New York Social Services Law) 


defendants of day cere services to plaintiffs and members 


| 

; | 31. The denial, reduction or ~ermination by the 
| 
| 


of the plaintiff class caused by the closing of the day 
care centers set er on Exhibit A as of July l, 1976, 
I without first having complied with the "fair hearing” re- 
i quirements of Goldberg v- Kelly, set forth in paragraph 27 
f supra, (which paragraph is incorporated by reference herein) 
violates the New York Social Services Law, §410 et seq. and 
| 


iH the regulations of the New York Department of Social Services | 


promulgated thereunder, in particular 18 N.Y.C.R.R. 358. 


Fourth: Count 


| (Selective failure to offer day care 
services violates equal protection) 


32. The failure by defendants as of July 1, 1976 to 


i offer day care services to plaintiffs and members of the 
plaintiff class, while continuing to offer such services 


' so other individuals in the same category and the same geo~ | 


graphic area will deny plaintiffs and members of the plaintiff 
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class equal protection under the laws, guaranteed by the 
Fourteenth Amendment to the Constitution of the United 


States. 


Fifth Count 
(Selective failure to offer day care 

services violates 42 U.S.C. §1397 et seg.) 

33. The failure by defendants as of July 1, 1976 
to offer day care services to plaintiffs and members of the 
plaintiff class, while continuing to offer such services to 
other individuals in the same category and the same geo- 
graphic area violates 42 U.S.C. §1397 et seg., and Rules 
and Regulations of H.E.W., promulgated thereunder (45 C.F.R. 


228.25). 


Sixth Count 
(Denial of public hearing 
violates 42 U.S.C. §1397 et seq.) 

34. Under Title xX, states seeking federal financial 
participation were required to file as a condition with the 
Department of Health, Education and Welfare 4 Comprehensive 
Annual Social Services Program Plan for the period October l, 
1975 - September 30, 1976. (Comprehensive State Plan). 

35. As required, the Comprehensive State Plan for 
New York sets forth in detail New “York's proposed day care 
program and lists, inter alia, each of the centers set forth 


on Exhibit A which defendants now propose to defund. 


36. Under Title XX and federal regulations promulgated 


thereunder, a state may not deviate from, but must follow, 
its Comprehensive State Plan, unless it amend: the Plan, also 


in accordance with the regulations. 
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i 37. Defendants have not sought to amend the 
Comprehensive State Plan for the period ending September 30, 
1976, but rather have chosen to ignore and violate the said 


plan by failing and refusing to offer day care services at 


the day care centers listed on the Plan which include each 


of the centers at which plaintiffs' children are enrolled. 


38. The announced closing of the day “are centers 


ations of H.E.W. promulgated pursuant thereto (45 C.F.R. 


| 
| 
i set forth on Exhibit A violates 42 U.S.C. §1397 #ad regul- 
! 
} 
| 
| 


228.20 et seq.) in that as the defendants failed to comply 
| with the Comprehensive State Plan and failed to seek to 


| amend such plan following an obligatory public notice and 


f comment period. 


Seventh Count 


~ I (Damages) 


39. The closing of day care centers listed on 


: | 
4 \ Exhibit a will dinage plaintiffs and members of the plaintiff 
| class, in that, inter alia plaintiffs and members of the 
| plaintiff class will be required to leave their places of 
i employment or abandon their efforts to seek employment or 
education to care for their infant children currently enrolled 


in those centers or, to hire private day care services. 


canters will damage 


! 40. The closing of the day care 


each plaintiff and member of the plaintiff class in an amount 


in excess of $19,000. 
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WHEREFORE, plaintiffs on their own behalf, on 
behalf of their minor children and on behalf of members of 
the plaintiff class demand judgment, BS eir favor and 
against defendants as follows: 

1. With respect to the First, Second and 
Third Counts of the Complaint, temporarily, 
preliminarily and permanently restraining and 
enjoining defendants from denying, reducing 
or terminating day care services to plaintiffs 
and members of the plaintiff class by defunding 
the day care centers set forth on Exhibit A, 
until and unless defendants comply with the 
"€air hearing" and notice requirements, the 
Due Process clause of the United States 
Constitution, Goldberg v. Kelly, supra, and 
federal and state statutes and regulations, 


set forth hereinabove; 


2. With respect to the Fourth and Fifth 


Counts of the Complaint, temporarily, prelim- 
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inarily and permanently restraining and enjoin- 
ing defendants from failing to offer day care 
services to plaintiffs and members of the 
plaintiff class while continuing to offer such 
services to other individuals in the same 


category and the same geographic area; 


3. With respect to the Sixth Count of 
the Complaint, temporarily, preliminarily and 


permanently restraining and enjoining defendants 


from terminating funding for the day care 


: | 
| centers set forth on Exhibit A and on the 
Comprehensive Annual Social Services Program 
Plan for New York State until and unless | 
defendants comply with federal statutory 

and regulatory requirements for the amend- | 


| 

= | 
| ment of said Plan; 
{ 


4. With respect to the Seventh Count of | 
the Complaint, awarding each plaintiff and 
member of the plaintiff class damages in an 


} 
\ amcunt no less than ten thousand dollars 


if {$19,000); 


5. Granting plaintiffs reasonable 


" attorneys' fees, their costs, disbursements 


and expenses of this action; and 


i i 6. Granting plaintiffs such other and 


fucther relief as this Court may deem owing 


and proper. 


New York, New York 
June 21, 1976 


Yours, 


etc., 


FRIEDMAN & KAUFMAN 


LITMAN, 


C Broadway 
few York, New York 10005 
(212) 349-6750 


POLLACK & KAMINSKY 


| £ Pe + - z ‘ 
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I Richard M. Asche 

il 61 Broadway 

H New York, New York 10006 
(212) 952-0330 


Attorneys for Plaintiffs 


Group Day Care Centers 


Mollie Perlbinder 
1440 Bryant Ave. 
Bronx, N.Y. 10459 


Ours 
335 E. 167th Street 
Bronx, N.Y. 10459 


El Coqui 
413-420 E. 167th St. 
Bronx, N.Y. 10451 


Melrose Reformed 
748 Elton Ave. 
Bronx, N.Y. 10451 


Alianza Civica Tropical 
910 E. l72na Street 
Bronx, N.Y. 10460 


Fast Bronx 
245? Washington Ave. 
3° ifs N.Y. 10457 


Moti.er's Self-Help 
279 &. loZna St. 
Bronx, N.Y. 10452 


Bronx Comm. College 
2205 Sedgewick Ave. 
Bronx, N.Y. 10468 


SERA 
1771 Andrews Ave. 
Bronx, N.Y. 10453 


Red Hook CCC 
120 W,. 9th st. 
Brooklyn, N.Y. 11231 


Colony House 
420 Baltic St. 


Brooklyn, New York 11217 


Park Slope CCC 
50 Seventh Ave 
Brookiyn, NW.¥. 11215 


Exhibit A = LIST OF GROUP DAY CARE CENTERS 


Dr. King Memorial 
860 Willoughby Ave. 
Brooklyn, N.Y. 11221 


CONT Ae 
139 Amboy Street 
Brooklyn, N.Y. 11212 


Escuela tInfatil 
1448 st. John's Place 
Brooklyn, N.Y¥.11213 


Church of God in Christ 
476 Kosciusko Street 
Brooklyn, N.Y. 11221 


Harriet Tubman DCC 
578 Van Siclen Ave. 
Brooklyn, N.Y. 11207 


Cherub Haven DCC 
47 McKeever Place 
Brooklyn, N.Y. 11225 


Hegeman DCC 
461 Montauk Ave. 
Brooklyn, N.Y. 11208 


Ohel Sara 
771 Crown Street 
Brooklyn, N.¥. 11213 


Little People's 
9414 Church Ave. 
Brooklyn. New York 11212 


First Step 
2860 W. 23rd Street 
Brooklyn, N.Y. 11224 


Playgroup 
407 Rensen Ave. 
Brooklyn, N.y¥. 11212 


Children's DCC 


524 w. 42nd Street 
New York, N.Y. 10036 


Puertorriquetios Hispanos 
153 W. 100tn Street 
New York, N.Y. 10025 


Children's Welcome 
331 E. 6th Street 
New York, N.Y. 10003 


Children's Underground 
264 W. 87th Street 
New York, N.Y. 10024 


Chelsea Children Center 
300 9th Avenue 
New York, N.Y. 10001 


JBG Infant Care 
201 W. 93rd Street 
New York, N.Y. 10025 


Lower E. Side Lrng. Ctr. 
270 E. 2nd Street 
New York, N.Y. 10009 


Discovery Rms. for Children 
459 W. 152nd Street 
New York, N.Y. 10032 


Tafts Tiny Tots 
1723 Madison Avenue 
New York, N.Y. 10029 


Countee Cullen 
1889 Amsterdam Ave. 
New York, N.Y. 10032 


Operation Rescue 
244 W. 149th Street 
New York, N.Y. 10039 


Mable Lane 
34 W. 118th Street 
New York, N.Y. 10026 


City College 
133rd Street & Convent Ave. 
New York, N.Y. 10031 


St. Paul's 


461 W. 166th Street 
New York, N.Y. 10032 


Riverside Infant Care 
490 Riverside Dr. 
New York, N.Y. 10031 


Allen Community 
111-54 Merrick Blvd. 
Jamaica, N.Y. 11433 


Jaima & Alberta Wise Memorial 


195-05 Linden Blvd. 
St. Albans, N.Y. 11412 


Resurrection DCC 
100-17 32nd Avenue 
East Elmhurst, N.Y. 11412 


Children's Workshop 
l77 Victory Bive.. 
Staten Island, N.Y. 10301 


Family Day Care Services 


John D. Marshall FDC 
2894 Richmond Terrace 
Staten Island, N.Y. 10303 


Lorillard Child Ctr. 
4725 Park Avenue 
Bronx, N.Y. 10458 


United Bronx Parents 
810 E. 152nd Street 
Bronx, N.Y. 10455 


Children of Light 
235 Rodgers Ave. 
Brooklyn, N.Y. 11225 


Citadel of Hope 
543 Lenox Avenue 
New York, N.Y. 10037 


Limited Purchase of Services Centers 


Cinnamon Tree Day Care Center 
55 21 Mosholu 
Bronx, New York 


Beachbrook Nursery School 
2953 Avenue X 
Brooklyn, New York 11235 


Richmond Early Learning Center 
159 Broadway 
Staten.Island, New York 10310 


Rochdale Village Nursery 
170 30+>.130th Avenue 
Jamaica, Queens 11434 


Marble Hill Nursery School 
5470 Broadway 
Bronx, New York 10463 


Action Nursery 
1019 46th Street - 
Brooklyn, New York 11219 


Other 
Friendship Day Care Center 
2260 Crotona Ave. 

Bronx, New York 10457 
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NOTICE OF CROSS MOTION TO DISMISS 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


eae ne ee mw we ow one eee ee eee one ae ae ee no an 


PAMELA SCHNEIDEF, et al., 
NOTICE OF CROSS~ 
Plaintiffs, MOTION TO DISMISS 


-against- 76 civ 2715 
(GLS) 
BETTI S. WHALEY, et al., 


Defendants. 


Motion by: Municipal Defendants 


Date, Time June 25, 1976, at 10:30 a.m. in 

Returnable: the United States Courthouse, 
Foley Square, New York, N.Y, 
before the Honorable John M. 
Cannella, United States 
District Judge. 


Relief Requested: An order denying application for 
a preliminary injunction and 

dismissing the complaint pursuant 
to Rule 12 and 6(b) cf the 
Federal Rules of Civil Procedure 
on the ground that it fails to 
state a cause of action and for 
such other and further relief as 
to this Court may seem just and 


proper. 


Supporting Papers: Affidavit of 
and Exhibits. 


June 24, 1976 
Respectfully submitted, 


W. BERNARD RICHLAND 
Corporation Counsel 
Attorney for Defendants 
Municipal Building 

New York, New York 10007 
566-2183/2192 


By: Vien (deer, 
ROSEMARY CARROLL 
Assistant Corporation Counsel 


Siete aaieer dente aeeat ae 
ae ee 


Clerk of the Court 


Litman, Friedman 
& Kaufman 
120 Broadway 
New Yor, New York 


Pollack & Kaminsky 
61 Broadway 

New York, New York 
952-0330 


ADDIDAVIT OF STEPHEN TAMKE 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


76 CIv. 2715 (G6) 


AFFIDAVIT IN OPPOSITION 
TO APPLICATION FOR 
PRELIMINARY INJUNCTION 
AND IN SUPPORT OF CROSS— 
MOTION TO DISMISS 


BETTI S. WHALEY, et al., 


1. I am the assistant to the Interim Executive Director of 
|| the Agency for Child Development of the City of New York (hereinafter, 
"ACD"), and having personal knowledge of the facts set farth hereinafter, ; 
summit this affidavit in opposition to plaintiffs’ application for a 
preliminary injunction ard in support of defendants’ cross-motion to 
dismiss the complaint. 
2. I have been employed by ACD in this capacity since April l, . 
|| 1976, and the range of my duties inclute assisting the Interim Executive 
Director in implementing management systems, contract formation for ACD 
and fiscal monitoring. During the course of my employment, I have worked 
closely with other staff members in the effort to formate a realistic 
| Or ire es eeeN shh Se Siaeet coereines Seemed 
|| ACD, as on all other city agencies, by the fiscal crisis. 

3. The ACD is a division of the Human Resources Administration 


created by mayoral order to administer day care services in New York City. 


4. The program budget for ACD from all sources was approxi- 
mately 165 million in July 1, 1975. However, due to the fiscal crisis 


affecting all levels of goverrment in the City of New York, that budget 
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was reduced to$157 million mid-fiscal year. Because of this reduction 
in available funds, 28 day care centers were closed on or about January 
1976. ‘Those closings were upheld, despite challenges on equal pro- 
tection and due process grounds, by the Appellate Division, Secord 
Department in Our Children's Day Care Center v. Whaley (N.Y.L.J., May 5, 
1976, p. 2, col. 3). ACD discontimed funding for 500 family counselors 
effective July 1, 1976. 

5. The New York City Expense Budget, 1976-77, identifies a 
further reduction of furris available to ACD for a program budget of 


$126.2 million, ac a 16% deficit between present cost and available funds. 
(Annexed hereto is Exhibit A—"Attactment A—ACD Program Budget-—Compara=- 


tive Fiscal Cordition.") 

6. Since this budget includes $10 million that day care 
centers mst raise through independent activities, ACD is, in reality, 
only able to expend $116.2 million for day care in FY 1976-77 or 22.5% 
less than what is needed to operate. This will require a mandatory 
individual day care center contribution of $-10% of its 1976-77 budget. 
It is hoped that the availability of funding for foai-related expenses 
form the Y. S. Department of Agriculture will make up most of this 
contribution. 

7. Pursuant to Title xX of the Social Security Act, the 
Federal Goverrment will reimburse 75% of the expenditures of the City of 
New York for all Title xX Programs up to a maximm of $150 million. New 
York State reimburses 12 1/2% of New York City eqenses.during fiscal 
year 75-76, day care services have been allotted 60.9% of the entire 
Title XxX Budget for the City although the persons serviced constitute 
only 2% of the Title xt-eligible population. Thus, under the comre- 
hensive New York Plan 40,000 children are serviced. Clearly Federal 
furdis do not cover 75% of all day care services because of the $150 
million ceiling. In many instances the City has been providing day cxre 
services where no reimbursement from the Federal or State funds were 
providei. 

8, Because of the unrelenting reality of the fiscal crisis, 

ode 
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New Yark City can no longer continue to provide services without assuring F 

teimbursement by Federal and State funding in all instances. Thus, after 

| evaluating every feasible alternative ACD has concluded that there is 

| only one way to canply with the fiscal constraints imposed by the Mayor 
and the Emergency Financial Control Board. Forty-nine day care programs 


ard seven mini~family day care programs shall be defurnded and fifteen 


day care centers shall be partially defunded on July 1, 1976. 
9. On oe about June 1, 1976, notices of intexied closings 


| 
| 
| 
| 
| 
| 


were sent to each day care center scheduled far termination. Meetings i 
were held between ACD staff and sponsoring boards of defunded programs 
| for the express purpose of explaining the reasons for defunding and 
| the implementation of criteria used in making such determinaticn. 
Additionally, ACD stands ready to meet with any such sponsoring boards : 
desiring information concerning defunding. (Exhibit B and Bl are listings 
| Of day care cneter meetings held.) | 

10. Parents of chiidren attending centers scheduled for 
defunding were also sent notices of the proposed closing and requested 


to indicate acceptance or declination of alternative Placement (Exhibit 


Arm Sin Ras OTE 


| 
| 
C are form notices). This notification process in presently continuing | 
until all parents have received notices. | 
} 
| 
i 
| 
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ll. The decision to take the action outlined above was made 
only after thorough analysis of the entire ACD budget indicated that 
defurding of day care centers was unavoidable. As part of this analysis, | 
ACD completed an exhaustive study of day care centers utilizing City | 
funding in the following manner: | 


(1) The total savings to be achieved (plus ancillary 
Closings costs and allowance for savings achieved 
elsewhere) was identified, and apportioned to each 
of ACD's seven service areas on the basis of oresent 
service levels and percentage of total ACD caseload 
serviced by each area. 


A series of budget meetings was conducted by ACD 
staff; Executives; Field Office Directors, and 
support personnel; Program staff, Facilities 
and Budget staff to review the operations of 
group day care centers in each service area. 
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Priar to these mectimjs exhaustive profiles 
of all ACD-funded programs had been preparcd, 
and additional information ws continually re= 
quested. By the end -f this process, a large 
amount of information had been collected, and 
a body of candidates for defurding in each 
serv’ ce area was assembled. 


After these meetings were concluded, the date 
was assembled in the form of worksheets, grouped 
by borayh, and evaluated against uniform cri- 
teria including: utilization, per capita cost, 
facility quality, fiscal and board management, 
availability of alternative services, program 
quality, and the likelihood of continunirg fixed 
costs. To the extent possible, the availability 
of alternative services was an a priori con- 
sideration. A few examples of se criteria 
other than alternative services led to defunding 
decisions are as follows: 


(a) Centers with low utilization (below 75% of 
capacity) were principal candidates for 
Gefunding, due to an inability to maintain 
sufficient eligible attendance to secure 
maximm state ani federal). reinbursement. 


Centers located in sub-standard facilities 
were also identified for possible defunding. 

A sub-standard facility vas defined as one 
which would have difficulty maintaining 
licensed statis without problematic costs, 

ar one in which the building was deteriorating. 


(c) Centers which were not cost-effective, due 
either to small size or high per cepita cost, 
were identified for possible defuncing. 


Top=level ACD staff met about one week prior to the 
public announcement, at which time ACD made its final 
recaommerdations concerning which centers would be 
defunded effective July lst. The material gathered 
above was evaluated on the basis of the best in- 
formation available, ami adjusted, to the extent 
possible, to reflect shifting population patterns. . 


| 
| 
| 
| 
} 
HRA Administrator J. Henry Smith, based upon these | 
final reconmendations, authorized and directed 

the implementation of the defurding of 49 Group Day 
Care Centers, and the contraction of services ina | 
mumber of others. As part of this process, the 

Mayor's office was briefed concerning these pro- 
cedures amd accepted then. | 


12. A review of the listing of centers slated for defunding 


indicated that the utilization rates for the first eight months of the 


present fiscal year were much less than full capacity (in several centers 


\ 

i 

utilization was less than half capacity), the mmber 
| =4- 
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was 
| of children involved/too small to be cost efficient and /or 


| the per capita cost per child per week exceeded $65, the 
| imum amount which the state will reimburse the city for 


the provision of day care services. Annexed hereto as 
i Exhibit C-l the listing of all defunced centers with 


| capacity utilization and cost calculations. 


13. Illustrative of this point is the cost of infant 
care service, which for every defunded center exceeded the 


| limit of state reimbursement, and, in the instance of JBG 


| Infant. care exceeded state reimbursement limits by $35 per 


child per week. Additionally, in every instance “/sss 


| centers wert under-utilized. (See Exhibit Cel go. 7}. 
14. The New York State Department of Social Services, 

the state entity responsible for administering Title Xx 

day care funds in New York State was notified by ACD of 

ithe uniform application of these criteria to all centers 
slated for defunding. Annexed hereto as Exhibit D is the 
letter setting forth selection criteria prepared by J. Henry 
Smith, Administrator Commissioner , Human Resources Adminis- 
tration. 


15. We have determined that utilization of agency-wide 
vacancies, attrition rates of day care participants through 


the course of the summer, expected levels of eligibility 


| certifications, and access to family day care resources 


will enable ACD to maintain its present provision of day 
care services. ACD has made no decision to discontinue, 


| suspend or reduce the services to any child who has been 
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fers to children at other facilities. While we recognize 
the interest of a parent in maintaining day care in the 
same center, we must in this time of fiscal . stress assert 


that the recipient of day care services does not have a 


| 

| the 
| 

| 

| 

| 

| 

| right to receive services at a particular facility. We are 
not required under Federal or state law to provide hearings 
for defunding of programs. Where there is a decision on 

an individual basis that a recipient is no longer entitled 
to day care services because of ineligibility, a hearing 

is required . Here however, no plaintiffs have been deter- 


| mined to be ineligible for continued day care services. 


in other programs. (See Exhibit C-2, List of Receiving Day Care 
Programs.) 


16. The provision ofalternative day care services 


| Rather the provision of these services will be maintained 


will be achieved through implementation of a placement- 
priority system. The order of priority will be: 

(4) child welfare cases, that is, children who 
have been determined to have been neglected by their parents; 
(41) children of currently employed parents; (iii) children 
of parents taking part in approved training programs and 
currently employed; (iv) all children of non self-sufficient 
parents (either because of illness, incapacity, or necessary 
absences for part of the jay), and (v) children of parents 
seeking employment. 

Annexed hereto as Exhibit E is ‘e memorandum of June 2, 
1976, for placement procedures of children in defunded 
centers/programs; Exhibit E is the memo of June ll, 1976, 


rpecifying the transfer ef prio.ity categories. In this 
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receiving such services. On/contrary, aAcD is offering trans- 


regard, families determined to be ineligible following hearing, er who 


have received notices of intent to discontinue accompanied by State 


cisapproval of continuous day care service will not be involved in the 


placement effort. 


17. To effect good faith placements, the ACD in reviewing avail- 
able sites will accord geographic considerations the highest priority 
and every attempt will be made to transfer children to available vacan- 
cies in group and family day care programs considering accessibility 


to the child's home or the parents’ place of business. 


18. Implementation of this process will result in the placement 
by June 30, 1976 of 72% (2381) of children served in program:to be de- 
funded. Alternative placements shall be effected for all remaining 
children >» August 31, 1976. The attrition rate for the 40,000 child- 
ren in service is expected to average 30Z or over 13,000 children 


(25% due to graduation, the remainder due to ancillary causes). 


19. Children who cannot be placed immediately will be given 


priority for placement over new applicants for day care services. 


20. The defunding of these forty-nine centers and the other 
reductions referred to above will allow the ACD to effect greater uti- 
lization of facilities, and reduce per capita cost, thereby decreasing 
the deficit between State reimbursement and city cost and provide equi- 
valent service at the present level of enrollment. To crystalize the 
point: 

For the fiscal year 1975-76, only 56 centers out of a total of 
390 were below the $65 state reimbursement limit. After the defunding 


of these 49 day care centers 
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ee other fiscal reductions, ACD will reduce the average 
we capita cost to 963 a week per child, so that 216 centers 


|; will be in compliance with state requirements. ( Annexed 
i 

hereto as Exhibit F is a tentative projection of Per | 

' | 

| capita Costs - Fiscal Year 1976-77 for Day Care Centers, ACD). 


| 


| gravest concern regardinc the future of day care in the 


2. We do not close these centers without the 


City of New York. We implement these cuts under the most 
|| severe pressure recognizing that the eyes of the State Emer- 
gency Financial Control Board and of Secretary of Treasury 
Simon are ever vigilant for any sign of "slippage" from 

the austere budget corstraints that have been imposed upen 
the City of New York. The tenor of that surveillance and 
the aid which can probably be expected from the State is 
indicated by the letter of Stephen Berger (annexed hereto 

as Exhibit ll sh To ameliorate the effect of these cuts ~ 
we have sought assistance from the state in securing for 
New York City its rightful share of social service dollars, 
and in addition, have carefullyreviewed the alternate pro- 
posals of the Ad Hoc Coalition for alternative economies 

in the day care budget for 1976-77. (gnnexed hereto as 
Exhibit H is the review of said report prepared for the | 
Mayor by Administrator smith). On the direct lease question, 
we have given our complete support to the ongoing investi- 
gation of thse leasing arrangements and will make all 
relevant ACD records available for scrutiny. A statement 


of ACD policy with respect to the entire question of the 


defunding of ACD day care centers is set forth in the letter 


a Maint Leechs wilh 


of Betti S. Whaley, Commissioner, and Lew Frankfort, Executive Interir 
Director, dated June 14, 1976 to the Senate Minority Task Force on 


child care (annexed hereto as Exhibit 1). 


22. In conclusion, it is the considered judgment of the pro- 
fessional staff at ACD that the defunding of the 49 day care programs 
is the only realistic alternative available if compliance with the 
fiscal reductions imposed upontthe agency are to be effected. It is 
beyond cavil that the delicate fiscal balance achieved by this de~ 
funding program cannot withstand any d:lev and that postponement of 
these reductions will inevitably result in the closing of greater num 


ber of centers at a later date and a more severe disruption of wervices. 


WHEREFORE defendants respectfully request an order denying the 
plaintiffs’ application for a preliminary injunction and dismissing 
the complaint and for such other and further relief as ‘to this Court 


may seem just and proper. 


= / 


Stephen Tamke 
Sworn to before me this 


rg 
2S” day of June, 1976 


Jose Fo Beuwo 
agai Pu Bure 
Ue S#IITT 
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FISCAL CONDITION 
ACD PROGRAM BUDGET 
COMPARATIVE FISCAL CONDITION 


é 
PRESENT 3 FY %6-%7 
oe - BUdGET 


OPERATING 
Levers 


| sweePenoe aT 
a) RIMS VALE Meal 
TO C€wreas 


PEL 
Bvoger wire 
TAx LeVWY¥ 
MATER 


ome £23. Millon 


DIFFERENCE ——— | 
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Exhiait A 


+ 


-' TI. ACD FISCAL PLAN 


ey : FISCAL YEAR 1976-77 oo 


« FY 76-77 PROGRAM BUDGET NEEDED ; 
TO MAINTAIN PRESENT OPERATING LEVELS 3 cece $150 Million 


_SSamqnuEenemE TRIN LEER TRAILERS 


e LESJ: PLANNED REDUCTIONS: 


LT, 


roe SPECIFIC ECCNOMIES (NOT INCLUDING 


PROGRAM DEFUNDINGS /CCNTRACTIONS ): 


1. Reductions in Staffing Patterns $ 7. 
2. Reductions in Line Items 36 
3. Elimination of Line Items m 
4. Expected Audit. Savings ° 

4 ae Siil.5 Million 


6+ . 


B. SAVINGS ACHIEVED THROUGH DAY CARE 


CENTER DEFUNDINGS AND PROGRAM 4 
CONTRACTIONS /ELIMINATIONS $ 9.9° Million 
 geaneetiel ? 

C. ADDITIONAL ees REQUIRED $ 2.4 Million 


ae 
ij 


SCHEDULED IN FY 1976-77 ACD PROGRAM BUDGET 
(INCLUDING PROVISION FOR $10M INDEPENDENT . 
REIMBURSEMENT TO DAY CARE CENTERS: ) ————_____ $126.2 Million 


HORA AEIGRE IS SAAN AOTS ILS LETTE 


Inet OF 10% CLOSING COSTS AND 8% SAVINGS ACHIEVED ELSEWHERE 


1] e 
DAY CARE CENTER ba .t ON DINGS ALD 
PROGRAM CONTRACL TONS /ELIMINATIONS 


BP 


GROUP DAY CARE PROGRAMS ANNUAL SAVINGS * 


A. .TOTAL DEFUNDING : $ 7.80 Million 


é 


B. PARTIAL DEFUNDINGS 0 } 
1. Eliminate School Age Prog. 
2. Eliminate Infant Prog. 


3. Reduction in Capacity © 


ELIMINATION OF LIMITED PURCHASE OF 
SERVICE AGREEMENTS | 


ELIMINATION OF ACD FUNDING TO 
MINI-FAMILY DAY CARE PROGRAMS 


ee .* 


OTAL SAVINGS 2 oo ecb aes. oc ccs wc OG 
———— 


eS 
eee 
= 


St Net OF 10% CLOSINGS COSTS, “AND 8% SAVINGS ACHIEVED ELSEWHERE 


BOROUGH 


# CENTERS CENTERS DEFUNDIKG 


BRONX 
BROOKLYN 
MANHATTAN 


B QUEENS 


ME. STATEN ISLAND 


. TOTAL 


BOROUGH SUMMARY 
DAY CARE CENTER DEFUNDINC 


PRESENT DEFUNDED # CTRS. AFTER 


73 : : 63 
154 


&7 


Z REDUC- 


TION 


13.72% 
11.0" 
15.5" 
7.5" 
12.5" 

"ia.55 


Exhibit B : +, | 
Listing of Day Care Center Meetings Held 
MEETING CHAIRED BY 


NAME OF DCC FISCAL # | R. A. #| Bul Lr jas fsx | Rexancs FR 


Beachbrook Nursery 

| Wise Memorial 

Lower East Side Learninda 
Parent Preparation 


Jewish Board of Guardia 
Infant Care Unit 


Operation Rescue 
United Bronx Parents 1 
Riverside Churen DCC 
Friendship 

Dre King Memorial 


First Step 


reer" isha B. 


NAME OF DCC 


/76 |Little People's 


Playgroup 
/76 |Riverdale 


Cinnamon Trae 


Church of All Nations 
/76 | NAACP Montauk 


Ohel Sarah 


Aa/7 Resurrection 


\ 5/7 Children's DCC 


6/7 Children's Welcome 


MEETING CHAIRED BY 


NAME OF DCC FISCAL # ‘. : ; REMARKS 


/17/7 Alianza 


421/76 Children's Underground 321 


Heit iat ae. a hati ill 


foc aeons ti AR RNR TDS Se ere cee Sete ee ne a mer emma a ee percent em tm ne . " 
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Listing of Day Care Center 4 
Meetings Held 
MEETING CHAIRED BY 


NAME OF DCC i FISCAL #4 | R. A. #{ BW {LF |AJ SH REMARKS 


Little People's 161 | 5 


Playgroup 
Riverdale 


Cinnamon Tree 


Church of All Nations 
NAACP Montauk 


Ohel Sarah 


Resurrection 


Exhies? -] 
a 
: % 


NAME OF DCC 


Beachbrook Nursery 


Wise Memorial 
Lower East Side Learning 


Parent Preparation 


Jewish Board of Guardia 
Infant Care Unit 


Operation Rescue 
United Bronx Parents 1 
Riverside ore DCC 
Friendship 

Dr. King Memorial 


First Step 


FISCAL # 


R. 


A. # 


MEETING CHAIRED BY GL 


BY 


LF j|AJ 


ISH 


REMARS 


EXHIBIT C 
PORM LETTER NOTICES Lerters 1, 5, 0&7. 


AGENCY FOR CHILD DEVELOPMENT 
HUMAN RESOURCES ADMINISTRATION 
240 CHURCH STREET, NEW YORK, N.Y. 10013 


BETTI S. WHALEY 


LE® FRANKFORT 
Comms sgianer 


laseria Executive Director 


Re: Cnange of Day Care Service 
For 
Dear 


We resret to inform you that, ‘due to the severe reduction in the day care budeet 
for the fiscal year 1976/77 the Agency for Child Development must discontinue fund- 


ing the Day Care Center, effective July 1, 1976. 


It is the policy of the Agency to provide service, where possible, as long as eli- 
gibility and need for care exists. A review of our records indicates: 


Z / You are currently eligible for day care services. 


You have been found ineligible for day care services, but have been approved 
for continued service pending the outcome of a Pair Hearing. 


You are ineligible for day care services because you are currently enrolled in 


a four-year college program, but have not been terminated from service pending 
the outcome of Avers v. “haley. 


Therefore, arrangements have been made with the Day 
Care Center, located at to receive your son/daucn- 
ter - ‘The center will reserve a place for him/her until 
1976. If you decide to enroll your child at this center, please contact 
Mr./s. » Center Director, at by » 1976 
to make an appointment for an interview. 


Mr. fis. _of Resource Area 


will assist you with any problem you may 
have resarding this transfer of service. 


Sincerely, 


Director 
Resource Area 


ExhieiT C 
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AGENCY FOR CHILD DEVELOPMENT A 
HUMAN RESOURCES ADMINISTRATION 


240 CHURCH STREET, NEW YORK, N.Y. 10013 


BETTI S. WHALEY 


LEW FR 
sh FRANKFORT 


Interim Executive Director 


Change of Day Care Service 
Por 


Dear 


We regret to inform you that, due to the severe 
reduction in the day care budget for the fiscal year 1976/77, . 
the Agency for Child Development must discontinue funding the 
Day Care Center, effective 
July 1, 1976. 


It is the policy of the Agency for Child Development to 

mprovide service, where possible, as long as eligibility and 

need for day care exists. A review of our records indicates 

that you are currently eligible for day care services. Arrange- 

ments have therefore been made with the 

Day Care Center at 

tu. receive your son/daughter - This center 

will reserve a place for him/her until eae | oe 

decide to enroll your child in this center, please contact 

Wr. Ms. » Center Director, at 

by 1976, to make'an appointment for an interview. 


Mr. /Ms. of Resource Area will assist you 
with any problem you may have regarding this transfer of service. 


Sincerely, 


Director, Resource Area 


AGENCY FOR CHILD DEVELOPMENT , ‘s 
HUMAN RESOURCES ADMINISTRATION 
240 CHURCH STREET, NEW YORK, N.Y. 10013 


BETTI S. WHALEY LEW FRANKFORT 


0 
CW Commissioner Interim Executive Director 


s 8 


Change of Day Care Service 
for 


Dear 
We regret to inform you that, due to the severe reduction 
in the day care budget for the fiscal year 1976/77, the Agency 


for Child Development must discontinue funding the 
Day Care Center effective July 1, 1976. 


It is the policy of the Agency for Child Development -to 
‘previde service, where possible, as long as eligibility and 
meed for care exist. 


A review of our records indicates that your eligibility 


““for service expires : - An eligibility redetermination 
must therefore be completed. 


If you are found to be eligible for continued service, 
arrangements will be made to transfer your son/daughter 
to another ACD-funded day care center. 


: An appointment has been made for you with 

at on June at an/pm. 
For this determination, it will be necessary for you to bring 
the following items: 


If you cannot keep this appointment, please contact 
at before e 
We realize that the defunding of your present center may 
ereate a hardship for you and your family. However, every 
effort will be made to place each eligible child in service 
as near as possible to his/her current center. 


Sincerely, 


Director, Resource Area 


AGENCY FOR CHILD DEVELOPMENT 
HUMAN RESOURCES ADMINISTRATION 
240 CHURCH STNEET, NEW YORK N.Y. 10013 


BETTI S. WHALEY LEW FRANKFORT 
Cami ssioner fatorim Executive Direetor 


Re: Determination of Day Care 
Eligibility for 


Dear 


_ Based on the information provided by you on 1976, 
we Have determined that you are eligible for continued day care 
service. Arrangements have been made with the 


-Day Care Center at to receive 
your son/daughter _¢ This center will reserve 
a place for him/her until 1976. If you decide to 
enroll your child in this center, please contact Mr./Ms. 
Director, at by 1976, to make an 

-- appointment to visit the center. 


- Mr. /Ms. of Resource Area will assist 
you with any problems you should have. He/she can be reached 
at e 


- hank you for your cooperation during this difficult 
period. 


Sincerely, 


Director, Resource Area 


LEW Fr 
&: 


INKForr 
Jaterin 


MeeRtive Direers, 


Center will 


to your Son/Daugh ter 
Teserve a Place e 
Please Contact Mr. MMs, 
by 


Mr. ig. 


of Resource Area 
YOu with any Problem YOU shoulg have, 


Sincerely, 


Direc 


tor, Resource Area 


Leu 2; eo 


AGENCY FOR CHILD DEVELOPMENT % Z 
HUMAN RESOURCES ADMINISTRATION 
yV Dn 240 CHURCH STREET, NEW YORK, N.Y. 10013 
7 Ol 4 , 
. BETTI S. WHALEY LEW FRANKFORT 


Interim Executive Diseetor 


RF’ Day Care Center Closing 


Dear 


We regret to inform you that, due to severe reductions ‘n the 


day care budget for the fiscal year 1976/77, the Agency for Child 
Development must discontinue funding the 


Day Care Center, effective July 1, 1976. 


A review of our records indicates that on » 1976, 
you were found to be ineligible for day care services under Title XX 


regulations, and services were terminated pending the outcome of your 
fair hearing. 


If the New York State Fair Hearing Office determines that you are 
eligible for day care, please contact Mr./ls. 
Resource Area » telephone number 
child in another ACD-funded program. 


at 
» for placement of your 


Sincerely, 


Director, Resource Area 
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EXHIBIT D = LETTER FROM HUMAN RESOURCES 
ADMINISTRATION TO NEW YORK STATE DEPARTMENT. 


UNS ALESBUREES ADMINISTRATION 


250 CHURCH STREET, NEW YORK, N.Y. 10013 


[—_ , 
New lork , J. HENRY SMITH Administrator/Commissioner 


Mr. Philip L. Toia 
Executive Deputy Commissioner 
‘New York State Department of 
Social Services 
1450 Western Avenue 
' Albany, New York 12243 


Dear Commissioner Toia: --.- cS 


We would like to bring you up to date regarding the circumstances sur- 
rounding the recent defunding of 49 Day Care Centers by the Agency for 
Child Development (ACD). ' 


It is important to emphasize that the defunding of day care centers was 
undertaken only after ACD had explored a range of alternatives to achieve 
the savings necessitated by a fiscal year 1976-77 operating. budget 

$24 Million (or 16%) below that needed to continue services at present 
levels. These savings included reductions in staffing patterns, reduc- 
tions and elimination of many line items in Center budgets, and savings 
in expenditures for Center audits. While significant efforts to rene- 
.gotiate all direct leases and find a legal basis to cancel some are now 
beginning, it may be some time before the day care budget realizes re- 
lief from this burden. Consequently, we are unable to budget a savings 
for this hoped for eventuality. We have, however, budgeted $700,000 
less for vacant (and soon to be vacant) direct leased facilities in 


anticipation of some of these properties being utilized for reimbursable 
non-day care use. Ao bee 


After all of these economies had been identified, there remained a total 
- gavings to be achieved of $12.3 Million (See Attachment A). With only 

$9.9 Million (net of 10% closing costs and 8% savings achieved else- 

where) accomplished through defundings, additional funds must be made 


available from other sources to obtain a balanced day care budget for 
FY 1976-77. 


As the necessity for these defundings became apparent, ACD undertook ar 


exhaustive analysis of City-funded Centers, in which the total needed 
savings was apportioned among. ACD's seven service areas, and modified 


, 


ExhieiT D 
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Mr. Philip L. Tota <a 


as possible on the basis of present service levels and changing pop- 
ulation patterns. Next, ACD staff conducted a series of budget meet- 
ings for each service area to review the operations and costs of 
centers in each area, based upon exhaustive profiles of all ACD-funded 
programs. This data was then transferred to worksheets, and prelimi- 
mary evaluations were made on the basis of uniform criteria outlined 
below. Finally, top ACD staff, headed by Commissioner Whaley and 
Interim Executive Director Frankfort, convened about one week prior to 
the public announcement to prepare ACD's final recommendations for 
defunding. Based upon these recommendations, I authorized and directed 
the implementation of the defunding of 49 centers, along with the con- 
traction of services in a number of others. 


As statec above, the decisions were made on the basis of uniform cri- 
teria. Following is a brief outline of the criteria utilized: 


1. Fiscal Crisis: All defundings took place under the constraints of 
ACD's drastically reduced operating budget for fiscal year 1976-77. 

This criterion was the underlying factor in all decisions. 

2. Low Utilization: Centers whose utilization was low (beiow 75% of 

: budgeted capacity) were principal candidates for defunding, due to 
an expected inability of these centers to maintain sufficient elit-——-—=— 
gible attendance/enrollment to secure maximum- state and federal 
reimbursement. In many cases, low utilization is an indication of 
an over-saturation of programs in a given area. 


High Per Capita Cost: Centers which were not cost-effective, due 
either to small size or high per capita cost, were identified for 
possible defunding, due to the existing State-mandated reimburse- 
ment ceiling of $65/week/child. Another important consideration 
was the extremely limited funds available, and the consequent 
need for the most effective utilization of these funds. 


Facility Problem: Centers located in substandard facilities were 
also identified for possible defunding. A substandard facility 

was defined as one which would have difficulty maintaining licensed 
status without prohibitive costs, or one in which the building was 
deteriorating. 


Alternate Service Available Nearby: An important consideration in 
the selection of Centers for defunding was the availability of al- 
ternative services for displaced childrer. within a reasonable dis- 
tance of their homes or current centers, where possible. 


win 


On: Going Fixed Costs: The reality of direct lease costs continuing 
after a center was defunded, at least for the short-run, was another 
consideration. We were aware that the rent and real estate taxes 
associated with a direct lease facility would continue entirely as. 
a tax levy expense chargeable to the day care budget. As a con- 
sequence, while the presence of these cost: did not insure a deci- 
sion against defunding (witness the selection of 10 direct lease 
sites), ACD was sensitive to this factor in making its recommenda- 
tions for defunding. 


In addition, ACD considered other factors, such as Sponsoring Board pro- 
~blems, fiscal management, and program quality. However, these consider- 
ations played a secondary role in decision-making, except when unusual 
circumstances dictated otherwise. — ea 


In some cases, centers were defunded on the basis of one of the first 
five criteria if alternative services were available. Other centers 
were defunded on the basis of an interaction of these five criteria 
modified by consideration of on going fixed costs and the ancillary 
factors mentioned above. It is important to note that these criteria 
were not ranked, and that a poor rating in any one category did. not 
necessarily result in a decision to defund any center. 2 


I trust that the procedure explained above will attest to the reasoned 
manner in which these extremely difficult defunding decisions were made. 


Sincerely, 


J. Henry Smith 
Administrator/Commissioner 


GRAMS 
AGENCY FOR CHILD DEVELOPMENT 
HUMAN RESOURCES ADMINISTRATION 
240 CHURCH STREET, NEW YORK, N.Y. 10013 


CEDURES FOR CHILDREN IN DEFUNDED CENTERS/PRO- . BY 


’ 0; ” BETTI S. WHALEY : LEW FRANKFORT 
y € wg i Comms eaionge baterim Executive Director 


ATTACHMENT _C 


Resource Area Directors, Social Service Consultants 
James W. Nathaniel, Director of Field Operations 
June 2, 1976 


SUBJECT: PLACEMENT PRCCEDURES FOR CHILDREN IN DEFUNDED 
CENTERS / PROGRAMS 


The attached precedures detail the steps to be taken by Social 
Service Consultants in coordinating the transfer of eligible chilcren 
in defunded centers/programs to service in other ACD-funded programs. 
It is essential that these children be placed in service as quickly 
as possible. 


The following letters (Attached) will be used in this place- 
ment effort: 


#1 - Currently Eligible: Children to be Transferred 
#2 - Eligibility Lapsed: Redetermination to be Scheduled 
#3 Redetermination Completed: Family Eligible 


#4 Redetermination Completed: Not Eligible (Use Standard 
"Notice of Intent to Discontinue Day Care - Not Attached) 


#5 Fair Hearing Granted, Approved for continued service 


#6 - Ineligible per 3/31 Recertification, Fair Hearing Raquested, 
continous service denied. 


#7 - Ineligible per 3/31 Recertification: Fair Hearing Reques- 
ted, Continous service approved; or 4-yr. college student 
pending court case, : 


In addition, we are requesting that three reports be submitted 
to Mr. James Nathaniel on a weekly basis. 
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1. REPORT ON PLACEMENT STATUS 


- For each defunded center/program, enter the name, identifi- 
cation.number, and potential receiving center for each child cur- 
rently in service. As each step of the transfer process is com- 
pleted, enter the date of the action in the appropriate column. 
Also, attach to the report a copy of letters sent to each child 
listed. 


2. RECAP OF PLACEMENT STATUS 


- Enter the name of each affected center/program in your 
resource area, along with the. fiscal number. 


In the"Initial Active Enrollment" section (#1), enter the 
number of children in each category who must be placed in alternate 


service whose eligibility -has not yet lapsed. ' 


As recertifications are completed and it is determined that 
families are still eligible for service, enter the number in the 
"Additional Active Enrollment" section (#2). 


As children are placed, enter the number in the "Placed this 
Week" section (#4).In following weeks, transfer this number to the 
"Placed Previously" section (#3). a 

Compute the "Not Yet Placed" column by subtracting from the 
sum of the "Initial Active Enrollment" and the “Additional Active 
Enrollment" sections, the total of “Placed this Week" and "Placed 
Previously" sections. Please utilize the following formula as 
indicated in column headings: 1 + 2-3<4. 


3. RECAP OF AVAILABLE VACANCIES 


- Enter the name, fiscal number and budgeted capacity of each 
program in your resource area which has been designated as an 
“Alternate Service" for children from defunded programs. 


- Compute the “Maximum Enrollment" for each program compnent 
by multiplying budgeted capacity by 1.1. 


- Enter “Current Enrollment" figures for each program, in 
section 3. . 


- As children are placed, enter the numbers in section 4. 
- Compute "Total Slots Available" by subtracting from "Maximum 


Enrollment" the total of sections 3 & 4, and enter in the appropriate 
section. 


These reports are to be submitted each Friday to Mr. Nathaniel. : 
It is suggested that resource area directors deliver them when they 
report to 240 Church Street for their weekly meetings. 
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Social Service Consultants 


Tasks 


1. Identify centers in the vdcinity of closing centers 
which have enrollment rates of 110/5 or less and 
identify avaliable vacancies. * 
2. Review files of closing centers. On basis of DSS 
2560, DSS 2561 and ACD-1, separate active cases 
from closed cases. Group active cases by: 
a. families who are currently eligible. 
b. families whose eligibility expires in 
May or June. 
c. families who were ineligible as of Marca 31 
_ but who are either four-year college students 
covered by the Ayers va. Whaley court case or 
who were approved by NYS Fair Hearing Office 
to remain in service pending the outocone of 
their fair hearing. 
Store closed cases at Resource Area. 
Identify specific vacancies for all active eligible Wednesday, June 2 
children in centers nearest their homes. 
Prepare and send Letter #i to currently eligible Thursday, June 3 
families. 

_ Prepare and send Letter #2 to families whose eligibi- 
lity expires in May or June, stating that redetermina= 
tion is required. 

- Prepare and send Letter #6 to families-ineligible - fhursday, June 3 
as of March 31 whose children are still in service. pe 
Prepare. and send Letter #5 to fenilies ineligible Thursday, June 5 
as of March 31 whose children were not approved to 
remain in service. 

Redetermine eligibility of families whose eligibility Tuesday, June 
expires in May or June. If family is ineligible for = 

. service, prepare and give to the fanily the ACD" Notice 

_ of Intent to Discontizue Day Care"at the tine of rede~-. 
“ termination. 
If family is found ineligible and does not reques: & 
fair hearing, the child is to be dropped from service 
as of June 50. : 
10. If family requests fair hearing and the hearing is 
completed by June 25: i 
a. ineligibles will be dropped as of June 30. enememen 
b. prepare and send Letter #2 to eligibles, Friday, June 25 
and commence transfer of child. 
11. If family requests tair hearing and Fair Hearing Friday, June 25 
Office approves child to remain in service pending 
the outcome of the hearing, prepare and send Letter 
#4 and commence transfer of child. 
12. If family requests fair hearing and Fair Hearing Priday, June 25 
Office does not asprove continuation of service to 
the child pending the outcome of the hearing, pre= 

‘pare ind send Letter 75. Child to be dropped from 
service as of June 30. 

13. For parents who have requested interviews with re- . 
ceiving centers (i.e. who have agreed to transfer 
their child to the designated center), pick up child's 


*NOTE: High Attrition Expected During Summer Konths. 


‘Thursday, June 5 
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records from closing center and hand deliver them to 

the receiving center by the date of the intervicw. 

.%4. For parents who have not contacted the receiving 
center on the deadline date, contact the family to 
verify the decision to withdraw the child from service. 
Make provisions to grant extensions in extenuating cir=- 
cumstances. 

15. Pick up any remaining social service records from 
defunded centers. 
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EXHIsrr £1 - MEMORANDUM RE:; TRANSFER OF . 
CHILDREN PRIORITY CATEGORIES V4 / 


AGENCY FOR CHILD DEVELOPMENT 
S ieee, as ce 


ae HUMAN RESOURCES ADMINISTRATION 
240 CHURCH’ STREET, NEW YORK, N.Y. 16013 


New ork, BETTIS. WHALEY LEW FRANKFORT 


Commissioner Interim Executive Director 


Resource Area Directors 
Social Service Staff 


FROM: James W. Nathaniel 
Director of Field Operations 


DATE: June ll, 1976 


SUBJECT: TRANSFER OF CHILDREN PRIORITY CATEGORIES .__ 


i 


_ The following priorities should be adhered to regarding the 
transfer of children from our defunded programs: 


1. Approved Child Welfare Cases 


To provide protective service 
To provide preventive service 
To prevent foster care 

To prevent institutional care 


Self Support 


A. Employment - 
. Children of working parents 


Vocational Training or Rehabilitation 


Review to determine if care is needed during summer or 
placement until September. 


Self Sufficiency 


A. Illness 
B. Incapacity 
C. Necessary absence for part of the day 


Seeking Employment 


Review cases in relation.to 120 day cut-off period. 


Exkiesr E-]_ 
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Children should be identified for placement by available va- 
cancies. The day care center will have the responsibility of making 
the appropriate age group shifts. 


ACD's Educational Consultants should be available to provide 
technical assistance to the Boards in reference to age groupings in 
the programs. 


erGa.t, VeAn 'O1GsiTT 
EXHIBIT F = TENTATIVE PROJECTION OF 
PER CAPITA COSTS 


sl ™he attncthed charts are based upon draft budgets for fiscal vear 76/77. 
M faese budgets uave just been completed and tnus have now been thorouynl. reviewed for 
maccuracy.. Consequently, tue per capita costs must be considered tentative. 
Tiese charts include per capita data for pre-school and school-age enildren only. 
Infants will be considered in a separate listing to be prepared. 


The following is a summary of tne charts: 


1 I. Per Capita Costs of Day Care Centers 


| ROTAL "* DIREST LEASE INDIRECT LEASE 


No. 2 Ho. ye NO. 2 


Minder 65 a7 a 73 2% 144 


Over 65 Sa 5 37 * 87 2555 
343 - 160 415 


MII. Potential tax levy overage with no dispensation from New York State Department of 
Social Services 


<2 


Direct Lease: 33,534,000 


Indirect Lease: 2 323,000 
33,86 7% GQ0 


Il. Comparative Analysis of Day Care Centers Under : 


if 
1974-75 21 
1975-76 56 


1976-77 217 


Average Estimated Per Capita Cost For Fiscal Year 1976/77 
Personnel 344.00 

Occupancy 312.00 (36 indirect, 319 direct) 
Pension % Ins. 3 4.00 


All Other 


Reasons for Pe» Capita Cost over 305 


1. Ol" center, nigh personnel costs 
2. Old center, hign pension costs 
3. Inefficient capacity (20-45) 


4. High occupancy cost 
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EXHIBIT G 


Emergency Financial Control Board 
For the City of New York 


ieee ’ 270 Broadway : Stephen Berge: 
Hugh L. Caray, Governor dl New York, New York 10007 Executive Director 
Boerd Members 212—488-4294 
ae Arthur Levitt, 
Comptroiier ee 
ahem 0. B : = 
eT June 14, 1976 


Mayor, City of New York 


Herrison J. Goldin 
Ci xptroiter, City of New York : 


Albert V. Casey 
Wiliem M. Ellinghaus F ; 
Oavid |. Margolis : oo 


Mr. Peter Sauer 
Bank Street College of Education 


610 West 112th Street 


New York, New York 10025 


Dear Peter: 


Thank you for your recent letter and for sending 
me the material prepared by the Ad Hoc Committee to Save : 


Our Children. oe 


As a result of my experience as State Commissioner 
of Social Services, I have a great interest in the City's 
day care program. _ Generally, I share some of your observa- 
tions concerning the direct lease program and the cost of 
central administration of the program. I would also agree 
that it would be worthwhile for the City to explore means 
other than use of tax levy funds to provide day care serv- 
ices. However, we would not be realistic if we dius not 
acknowledge the fact that even if your proposals were fully 
implemented, there would still be an insufficient amount 
of savings to allow the day care program to continue at the 
levels it has in previous. years. 


Personally, I feel that we cannot continue to look 
at the day care program in isolation. It ust be viewed as 
a component of a full network of services to families as 
well as in comparison to the range of day care programs in 
New York State. New York City receives a limited amount of 
Federal funds each year under Title XX with which it must 
provide a broad range of services. Almost 70 percent of 
the City's allocation has been used for the day care program 
and that program serves only 2 percent of the eligible popu- 
lation. In addition, the City has historically committed 
considerable funding over the Federal ceiling to this pro- 
gram. Continuing to allocate funds on the basis of histori- 
cal funding patterns does not encourage-the development of 
the wider range of protective and preventive services that 
ghould be available to families. The focus of serious dis- 


Exkiesr 6 : 
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cussion as the City plans its future service priorities 
should be on how the day care program in New York City can 
be changed from its present focus on costly institutional 
day care to other types including more extensive use of 
family day care, and how day care can be made an integral 
part of a network of social services. 


Finally, as I am sure you realize, the Emergency 
Financial Control Board is charged with the responsibility 
of monitoring the City's three-year financial plan to in- 
sure that the statutory goal of having a balanced budget 
by FY 1978 is achieved. Decisions which the City makes on 
what programs it will eliminate, cut back or restructure 


remain, properly so, in the hands of the City administration. 


—, 


_ 'Sinedrely, ee 
2 / tn 
| ‘a Legit a ia 


Stephen Berger ‘\__.: ive 
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HUMAN RESOUR “A’RpFANB TRATION 


250 CHURCH STREET, N.Y YORK, N.Y. 10013 


NT Ores 
Alo Vol ) 
‘Ney Lor. , J. HENRY SMITH Administrator/Commissioner 


June 17, 1976 


Honorable Abraham 0. Beane 

Mayor . 

City of New York 

City Hall j ; 
‘ New York, New York 1OCor. ; : 4 


Tear Mayor Beame: 


fast week you requested the Agency for Child Development (ACD) to 
review a oroposal by the Ad Hoc Coalition for alternative economies 
in the Day Care budget for fiscal year 1976/77. I have just been 
informed that this proposal presented by the coalition on June 8th 
has been withdrawn. It is also my understanding that a revised pro- 
posal is to be submitted shortly for your consideration. : i 


Sommissioner Whaley and Interim Executive Director Frankfort met with t 
the Gealition late last week to discuss the details of ‘this (now with— 
drawn) proposal. The Coalition proposed that ACD utilize its Limited 
funas to provide day care centers with a sum of money set forth in 4 
written purchase of service agreement, to be utilized with a wide 
degree of latitude by centers, from whom ACD would in effect "purchase 
1 would have a wide degree of autonom 


eare." Centers under this proposa 
centers’ prime responsibility would be to. maintain licensed status, and 
They would be free to organize their pregraz 


priate. 
ACD sources without 2 corresponcing redauct 


Coali~ion proposal w 

funds for centers: shey propose that centers make up this shortfall 
by identifying and admitting non-Title xX 
hildren. (To the extent that families 


paying c 
pay the full cost of service, centers would find alternative funding 
to make up the’ difference). Again, tuition received from tuition- 


paying families woulda not reduce the level of ACD funding. This 
method would replace the present funding mechanism whereby ACD prepares# 
a detailed budget for each center, with specific appropriations for 
each expense, and within which ACD is the sole source of operating 

funds for the center. 2 a 
osal to be unfeasible during the coming 


We believe the original prop 
reasons outlined as follows: 


fiscal year for a number of 
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1. Problems In’ Tdentifvine Tuition Paving Children: 


The ‘ability of individual centers to identify tuition paying 
families must be determined. Since a majority of the neighbor- 
hoods serviced by ACD-funded centers are not economically hetero- 
genous, they would not provide a population of families ina 
financial position to pay full or even partial tuition for day 
care services. In addition, many of the programs which will have 
the greatest difficulty in identifying tuition-paying children 
will also have the most difficulty in securing alternate funding: 
many of these centers do not have the experience or affiliations 


to be successful in this process. as : 


This problem will be exacerbated with the implementation (expected 
July ist) by the New York State Department of Social Services of 
the proposed Title XX amendment +o raise income ceilings for day 
eare services. The implementation of this amendment will require 
programs to identity children for tuition whose family incomes 

are outside the substantially liberalized Title XX income ceil- 
ings. This will surely be more difficult. “ 


2. Center Management Problems: ee 


Without substantial technical and management assistance, many of 
the sponsoring boarcs of ACD funded centers would not possess the 
experience and skills necessary to run a completely independent 
operation as a business. Many of these programs would need to 
then their administrative infrastructure to develop 


markedly streng 
this capability. for these reasons in particular, we are concerned 


that a number of centers would be driven out of business if the 
city were to implement this plan for all programs during the coming 


fiscal year. 
3. Delay in Implementing the 1976/77 Plan: 


Even if this plan were feasible, the start-up time would delay 

implementation until the fall, requiring even greater economies 

to achieve a balanced budget. 
Despite the problems of this (now withdrawn) proposal, we believe that 
the concepts underlying this plan have significant merit, and. ACD is 
‘taking steps to- provide centers with greater operating flexibility 
during the next fiscal year. Among these steps are a consolidation of 
a number of lines in center budgets, with a consequent increase in the 
latitude with which centers may allocate and expand funds. Further, 


ACD will not only encourage but mandate the acquisition by centers of 
outside funding sources. 


Toward this end, center budgets for 1976/77? 
will require the acquisition of about ten percent 


funding from sourc’s 
other than the City. In addition, we have received authorization from 


_ to gather empirical evidence as to the ability of such programs to 
‘survive, and the quality and cost of the care provided by each program. 


July tat. Ae 


-Landauer/Rohan study in their review. Finally, the Comptroller's 


e a . ke>- 
i 6 
the State Department of Social Ssrvices for the enrollment of a 
limited nunber of private, tuition-paying children at centers which 
wil] be ‘able to locate such children. Under this proposal, centers 
would be allowed to retain all fces paid by these children, and these 


fees would not of themsleves reduce the amount of ACD funding to these 
centers. 


The concept of Purchase of Service arrangements in which present 
publicly-funded centers receive only enough monies to fund most of their 
Slots deserves careful consideration. ACD is prepared to work with the 
coalition in the formation of demonstration models in several prograus, 
if possible. During the course of this project, it will be possible 


ACD is meeting with the Coalition to discuss the revised proposal, and 
I will provide you with a review of that proposal when it is received.- - 
However, the present time-constraints and fiscal circumstances dictate 
that we not move away from the 49 center defundings scheduled for 


As you know, the City is currently working on a number of fronts of 
day care leases. Landlords of 17 Direct Lease facilities with serious 
and/or recurring structural defects have been mandated to meet with 
ACD officials to discuss detailed remedies to these conditions, under 
penalty of withholding of rent. Where compliance schedules are met, 
or corrections da not meet specifications, rent will be withheld. 

This process will be repeated for ten other direct lease sites simi- 
larly identified. Secondly, Landauer Associates, a real estate 
consulting firm, and Patrick Rohan, a real estate lawyer, are review- 
ing 15 direct leases for misrepresentation of design or construction, 
and for fair market value relative to costs actually incurred. This - 
study, which will be completed by the end of July, may provide the 
city with grounds ‘or renegotiation or cancellation of some of these 
leases. Thirdly, the Mayor's Task Force on Day Care has established 
an Interagency Direct Lease Renegotiation Panel, consisting of top 
officials of the Corporation Counsel's office, the Department of Real 
Estate and the Human Resources Administration, to identify possible 
bases for renegotiation of leases, and to begin these renegotiations 
with selected landlords. This panel will begin by dealing with the 

17 leases referred to above, and will incorporate the findings of the 


office is auditing all direct day care leases. Where significant 
facility deficiencies resulting in unusable space are identified, 
rent will be withheld from the respective landlords by the Comptroller's 
office. : . 
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I trust that this information will satisfy your requirements at this 


time. 
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Commissioner Whaley and Interim Director Frankfort have 
just concluded a meeting with the Ad Hoc Coalition during 
which the Coalition orally presented a revised proposal. 
It seems to be basically the same as the original proposal 
but it is to be submitted to us shortly for formal review. 
At this writing, we seriously doubt it could be found 
acceptable and certainly not in time to avoid terminating 
the 49 centers required to meet the budget stipulations. 
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EXHIBIT 1 
LETTER FROM ADC TO SENATE MINORITY 


TASK FORCE ON CHILD CARE PA Fp) 
AGENCY FOR CHILD DEVELOPMENT 
HUMAN RESOURCES ADMINISTRATION 
A y 240 CHURCH STREET, NEW YORK, N.Y. 10013 


war ites 
( W £62 BETTI S. FEALEY LEW FRANKFORT 
Commissioner Interim Executive Director 


June 14, 1976 


Karen S. Burstein, Chairperson 
Senate Minority Task Force on Child Care 


Richard Gottfried, Chairperson 

Assembly Standing Committee on Child Care 
The Senate,State of New York 

Albany, New York 12224 


Dear Senator Burstein and Assemblyman Gottfried: 


We are in receipt of your letter of June 3, 1976 raising «uestions 
concerning the recent decision of the Agency for Child Dev2lopment 
(ACD) to defund 49 day care centers. The issues raised in the let- 


ter are real, and demand a thoughtful reply. We have herein attempted 
to address these issues. 


Firstly, it must be emphasized that the defunding of day care centers 
was undertaken only with the greatest reluctance, and only after max- 
{mum realistic alternative economies were identified. ACD has suf- 
fered a series of significant budget. reductions during the course of 
the past year, which saw the Day Care budget shrink froma July l, 
1975 level of about $165 Million, to a mid-year level of $157 Million 
to a needed $)°0 Million to maintain present operating levels during 
‘the course of the 1976-77 Fiscal Year. In addition to the sharp 
reductions in the current year, the 1976-77 Expense Budget identifies 
a further reduction of $24 Million (to a level of $126.2 Million), 
thus leaving an operating budget 16% short of that needed to continue 
the level of services currently provided. (See Attachment A). 


Since this budget includes $10 Million that day care centers must 
raise through independent activities, ACD is, in reality, only able 
to expend $116.2 Million for day care in FY 1976-77 or 22.5% less 
than what is needed to operate. This will require a mandatory inci- 
vidual Day Care Center contribution of 8-10% of its 1976-77 Budget. 
It is hoped that the availability of funding for food-related expen- 


ses from the U.S. Department of Agriculture will make up most of 
this contribution. 


Exhierr Zz : 


It was in the context of this dismal budgetary situation, and also 
of the current situation of New York City regarding the ceiling on 
Title XX exnenditures, that these budget reductions were imposed 
upon ACD. Another point which must be borne in mind is that, even 
after these severe contractions, the 1976-77 ACD program budget will 
not be in balance: $2.4 Million of additional funds are needed.) 


Thus, the decision to defund certain centers was forced upon ACD by 
the most stringent budgetary constraints in its short history. 
Within these constraints, ACD explored a range of alternatives to 
achieve the necessary savings and carried out every viable accross- 
éthe-board budget reduction prior to the defunding of any center. 


After it became apparent that the defunding of certain Day Care Cen- 
ters ould be unavoidable, ACD undertook an exhaustive, rigorous 
analysis of Day Care Centers utilizing City funds, in the following 
manner: ; 
~~ 
(1) The total savings to be achieved (plus ancillary closings 
costs and allowance for savings achieved elsewhere) was 
identified, and apportioned to each of ACD's seven service 
areas on the basis of present service levels and percent- 
age of total ACD caseload serviced by each area. 


A series of budget meetings was conducted by ACD staff, 
including ourselves, Field Cffice Directors and support 
personnel, Program staff, Facilities and Budget staff to 
review the operations of group day care centers in each 
service area. Frior to these meetings exhaustive profiles 
of all ACD-funded programs had been prepared, and addi- 
tional information was continually requested. By the end 
of this process, a large amount of information had been 
collected, and a body of candidates for defunding in each 
service area was assembled. 


After these meetings were concluded, the data was assem- 
bled in the form of worksheets, grouped by borough, and 
evaluated against uniform criteria including: utilization, 
per capita cost, facility quality, fiscal and board manage- 
ment, availability of alternative services, program qual- 
ity, and the likelihood of continuing fixed costs. (See 
Attachment B). To the extent possible, the availability 

of alternative services was an a priori consideration. 

A few examples of how those criteria other than alterna- 
tive services ted to defunding decisions are as follows: 


(a) Centers with low utilization (below 75% of capacity) 
were principal candidates for defunding, due to an 
inability to maintain sufficient eligible attendance 
to secure maximum state and federal reimbursement. 


is [S22 


Centers located in sub-standard facilities were also 
identified for possible defunding. A substandard 
facility was defined as one which would have diffi- 
culty maintaining licensed status without problem- 
matic costs, or one in which the building was dete- 
riorating. 


(c) Centers which were not cost-effective, due either to 


small size or high per cacita cost, were identified 
' for possible defunding. 


Some centers were defunded on the basis of one of these criteria if 
alternative services were available. Other centers were defunded on 
the basis of an interaction of some or all of these criteria. 


(4) Top-level ACD staff, curselves—inetided, met about one week 
prior to the public announcement, at which time ACD made 
its final recommendations concerning which centers would 
be defunded effective July lst. The material gathered 
above was evaluated on the basis of the best information 
available, and adjusted, to the extent possible, to re- 
flect shifting population patterns. 


HRA Administrator J. Henry Smith, based upon these final 
recommendations, authorized and directed the implementation 
of the defunding of 49 Group Day Care Centers, and the con- 
traction of services in a number of others. As part of 
this process, tne Mayor's office was briefed concerning 
these procedures and accepted them. 


Let us next address some of the other specific concerns you have iden- 
tified: 


1. Re: your point (bd): Unfortunately, time constraints and other 
pressures did not allow ACD the ability to consult with centers dur- 
ing the budgetary process. We did, however, utilize the knowledge 
and experience possessed by Field Office and Program staff, as well 
as the center profiles referred to above. 


2. Re: your point (c): As noted above, prior to the decision to 
defund certain centers, ACD removed every item which could safely 

‘be taken from an on-going child care program. These reductions have 
themselves severely damaged the remaining programs. Further accross- 
the-board reductions would produce programs below even the most mini- 
mal standards of child care, and would threaten licensability with a 
possible consequent loss of reimbursement. 


3. Re: your point (d): ACD is currently meeting with Sponsoring 
Boards of deftunded programs, for the purpose of more fully explain- 
ing the criteria used and the reasons for the actions taken. We re- 


main available to meet with any Board which requests a discussion of 
these decisions with us. 


. 
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4. Re: your point (e): We must emphasize again the very important 
consideration given to placement prospects for children in defunded 
centers. Alternative services were identified, where possible, for 


each center prior to a defunding decision. 


5. Re: vour points (f.a.): ACD has compiled detailed procedures for 
the placement or eligiple children currently serviced by defunded 
programs, and has instituted a weekly reporting mechanism to appraise 
our offices of the progress of this placement effort. (See Attachment 
C for detailed information on these procedures). Field offices have 
been alerted to be aware of the high attrition experienced by day 
care centers during the summer months, as pre-school children graduate 
from care. Each Field Office has established a liaison to interface 
with parents and centers to assure the placement of all eligible 
children at centers reasonably close to those they are currently 
attending. ACD is hopeful of placing 75% of these children in alter- 
nate service by June 30th-and, offering placement to tne remainder 

by August 3lst. To date, ACD has identified about 2,000 placement 
openings available by June 30th, or about 65% of the approximately 
3,200 children dislocated due to these actions. 


The procedures outlined above created a rational mechanism and struc- 
ture for the implementation of these very painful budget reductions. 
The process of retrenching valuable services is extremely difficult, 
yet the City's fiscal difficulties require that it be confronted real- 
istically. ACD has attempted to do this. 


With regard to the second group of questions, the attached listing 
(Attachment D) provides most of the information requested. A few 
4tems, however, have not been included, for the reasons stated below: 


1. Re: your cuestion (ce): Budaeted Amount: allocations for heat 
and light have been combined under the heading "Utilities"; allocations 
for repairs ani maintenance have been grouped as "Renovations." 


2. Re: your auestion (ad): Amount Paid: is not listed separately, 

as the current 75-76 center budgets were re-calculated only weeks 

ago based upon expenditures through March, and expenditures should run 
extremely close to budgeted amounts. 


3. Res your auestion (a): Utilization: is defined as the number of 
-available care days, divided by actual eligible child attendance days, 
and is provided on the basis of cumulative data from July, 1975 
through February, 1976. . 


4. Re: your auestion (h): Waiting Lists: many parents place each 
of their children on waiting lists for more than one center; in addi- 
tion, many centers do not determine a child's eligibility for service 
prior to placement on a waiting list; finally, the requirement for 
eligibility re-determination of all children on waiting lists every 30 
days is often not followed. For these reasons, the size of waiting 
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lists for centers is misleading, and we have not utilized this in- 
formation in our response., 


Finally, it must be emphasized that no part of central administrative 
costs is attributable to individual center budgets. The entire amount 
of these costs is borne in the Administrative Budget (running at 
approximately $5 Million for Fiscal 1975-76) which is separate from 
the operating (program) budget. That part of an individual center's 
budget labeled "Central Costs" simply identifies those items which 

are paid centrally by ACD from the program budget rather than by the 


prpeeagd itself (e.g., pensions, Direct Lease rent, certain insurance 
items). 


With reference to the projected number of children in day care at ACD- 
funded cenvers in September, 1976, we hope to maintain our present 
approximate enrollment of about 40,000 children. ACD will mandate 
that centers enrcll at 110% of capacity to insure maximum attendance 
and, thus, maximum State reimbursement. As for September, 1977, it 

is impossible to project, given the uncertainties of even the present 
year's budget. 


ACD is hoping to expand its use of “limited purchase of service" 
(LPOS) agreements, and will restore terminated agreements on a prior- 
ity basis as early as funds become available. Perhaps more impor- 
tantly in the short run, however, ACD is reviewing its recent decision 
to defund seven LPOS centers, with a view toward making some adjust- 
ments, if possible. ACD is not opposed to centers' obtaining sup- 
plemental funding. In fact, Budgets for fiscal 76-77 will mandate 

the acquisition of 8-10% non-ACD funding for each center. To address 
your other questions: 


(a) Due to the uncertainties caused by the recent] y-enacted 
Stavisky-Goodman Bill, and possible additional economies demanded by 
the Emergency Financial Control Board, ACD's own 76-77 Budget is by 
no means certain. Until ACD has some firm commitment of funds avail- 
able to it, the Agency cannot extend such a commitment to its cen- 
ters, desirable as that goal is. 


(b) ACD is taking steps to consolidate a number of line items 
in a center's budget for the coming year. In addition, apart from 
limiting the types of permissible expenditures of City funds, ACD 
‘will not dictate use of alternate funds by individual centers. These 

- policies will substantially increase the latitude of centers in al- 
locating and expending funds. 


(e) As noted above, ACD will not only allow, but mandate the 
acquisition of outside funds by centers. Supplemental funding will 
be kept by the Day Care Center, and will not cause a reduction in 
ACD-funding levels to the center. Further, ACD encourages all cost- 
saving plans consistent with the provision of quality Day Care ser~ 
vice, and the maintenance of the center in a licensed status. How- 
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ever, with regard to filling unutilized spaces with private, fee- 
paying children, it must be borne in mind that each center must 
admit every ACD-eligible child who applies for service, up to 110% 
of its budgeted capacity. 


Purther, due to the geographic location of many ACD-funded centers, 
many of these centers will have difficulties in identifying fee- 
paying children. 


Nevertheless, ACD intends to seek approval from the State Department 
of Social Services for the enrollment of a number of private, fee- 
paying children at centers which will be able to locate such children. 
Under this proposal, centers would be allowed to retain all fees paid 
‘by these children, and these fees would not of themselves reduce the 
amount of ACD funding to these centers. : 


One final word on the direct lease question: The present ACD leader- 
ship shares your extreme misgivings over the process of their necgoti- 
ation, and your outrage that their cost is being borne on the backs 
of children. We are aware of the many investigations of these lea- 
ses currently underway, offer our wholehearted support to the inves- 
tigators, and will make all relevant ACD records available to them. 
We ask your assistance in bringing to bear all the resources at cur 
command toward their renegotiation. 


We call your attention to a number of recent actions which the City 
has taken regarding direct leases. Firstly, the Comptroller's 
office has begun withholding rents on three direct lease sites which 
have a history of major violations. These rents will be withheld 
until such time as the repairs have been made by the landlords. 
Secondly, meetings have been arranged by ACD with landlords of 17 
other direct lease sites. Remedies for outstanding violations will 
be discussed, and if these remedies are not Cerried out by the land- 
lords, rents will be withheld. Further, ACD has contracted with 
Landauer Associates to investigate the circumstances surrounding 15 
direct leases, with a view toward possible re-negotiation. Finally, 
an Interagency panel has been established to attempt to renegotiate 
all existing direct leases, beginning with the 17 mentioned above. 
All of these efforts, however, will require long lead times, while 
the budgetary economies being demanded of ACD must be accomplished 
by July lst. 


Again, the Agency for Child Development shares your concern for the 
future of Day Care in New York City. We are pained by the budget 
reductions that have been forced upon us by the City's fiscal situa- 
tion. We ask your assistance at the State level in securing for New 
York City its rightful share of social service dollars. We are 
hopeful, however, that the points we have enunciated above will re- 
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assure you that these drastic reductions, difficult as they are for 
ACD and damaging as they are to Day Care in this City, have been 
carried out in the most reasonable way possible. 


‘« « ts ats 


We look forward to talking with you. 
iy Very truly yours, 


Betti S. Whaley 
Commissioner 


4 Fast! 


Interim/Executive Director 
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AFFIDAVIT OF JAMES NATHANIEL 


i| CNITED STaieus LisTRiCT Colas ji 


scsi DISTRICT OF NEW YORK 
eo ae ae eae ow om OO 8 SOD ESD OD Em CD GD ED GN OD OD NP x 


PAMELA SCHNEIDER, et al., : 
76 Civ. 2715 (GLG) 
pe : Plaintiffs, : 
¥ AFFIDAVIT IN OPPOSITION 
ve : 0 APPLICATION FOR 
PRELIMINARY INJUNCTION 
BETTI S. WHALEY, et al., : AND IN SUPPORT OF CROSS- 


MOTION TO DISMISS 
Defendants. ; 


STATE OF NEW YORK ) 
: SS.°: 


COUNTY OF NEW YORK ) . 
JAMES NATHANIEL being duly sworn, deposes and 


says. 
1. ™ am the Director of Field Operations for the 


Agency for Child Development (ACD), @ division within the 


Human Resources Administration (HRA) of the city of New 


York. 
2. As Director of Field Operations I am in 


charge of the seven (7) field offices operated by ACD which 


co-ordinate all of the activities of each day care center 


in the City of New York. I am responsible for co-ordinating 


the dissemination of each ani every policy or procedural 


decision affectirg day care or ACD funded day care “enters 


to the field offices under my control who in turn communicate 


to each individaul center. 


3. With respect to the scheduled defunding of 


49 day care centezvs on June 30, 1976, I can assert that 


75% to 85% of the children who are currently in centers 


‘which will be defunded will be or have been offered a 
placement in another day care center within 15 to 20 blocks 


from their present placement. 
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4. With respect to the remaining children, ACD | 


will utilize other alternativessuch as family day cars prom 
grams to attempt placement fer these children within the 

\ 15-20 block radius. It is estimated that in only a very 

few instances concentrated in certain geographic areas which 
have a limited number of day care centers will children 

be a beyond the 20 block radius. 

5. I have attached hereto the sole copie3 
immediately available to my office of letters sent to parents 
of children who are presently in attendance at defunded 
day care centers. This will establish our continuing efforts 
at securing adequate placements for every child who will be | 
dislocated due to the defundings. These letters are needed 
by my office once the Court has reviewed then. copies 
will be prepared and sent to counsel forthe plaintiffs and 


filed with the Court at a later date. 


ee 


JAMES NATHANIEL 
Sworn to before me this 


~f" day of June, 1976 


ft eam 
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AFFIDAVIT OF ROSEMARY CARROLL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


oon 76 CIY. 2715 (GIG) 
PAMELA SCHNEIDER, et. al., AFFIDAVIT IN OPPOSITION 
TO APPLICATION FOR 
Plaintiffs, : PRELIMINARY INJUNCTION 
AND IN SUPPORT OF CROSS- 
va 3 MOTION TO DISMISS 
BETTI S. WHALEY, et. al., 
Defendants. 
pan meres aenemerevenan ane cme I 
STATE OF NEW YORK ) 
CITY OF NEW YORK 
COUNTY OF NEW YORK 
ROSEMARY CARROLL, being duly sworn, deposes and says: 
1. I am an attorney in the office of W. Bernard Richland, 
Corporation Counsel, City of New York attorney for the city defendant 


in this case and am ane of the attorneys assigned to the handling of 


this matter. 


2. On June 25, 1976 at approximately 10:30 A.M. I appeared in 


the United States District Court for the Southern District cf New York 
representing the city defendant Agency for Child Development and all 
other city defendants and argued on their behalf. 

3. During argument and during conferences with the court on that 
date, all parties through their attorneys were asked by the court to 
attempt a meeting between themselves to resolve the issue of providing 
some form of meeting for each center with ACD staff personnel and their 
attorneys representing that agency. 

4. In this regard I telephoned Richard Ashe, Esq., one of the ne 
attorneys for the plaintiffs, and advised him that Lew Frankfort, Interim 
Executive Director for the Agency of Child Development ana Stephen Tamke, 
his assistant, would be willing to meet with plaintiffe' attorney pur- 
suant to the court suggestion to discuss any meetings between ACD staff 
and the boards of any of the proposed defunded centers which would request 
such meeting. Further I advised Mr. Ashe that at the attorneys meeting the 
reasons for defunding of any center could be discussed and the facts of 
implementation for the criteria issued in selecting each center could also 


be discussed. 


5. Mr. Ashe advised me that he would have to discuss our 
conversation with his clients before making any decision and tat 
he would contact me on Monday, June 28, 1976 if a meeting was decided. 
It is now 4:30 P.M. on Monday, June 2th and no call has come into ay 


office from Mr. Asae or any of the other plaintiffs attorney. 


ce ante th ne aaa ets le ol lta Mae 


WHEREFORE defenda:ts respectfully request an order denying the 
plaintiffs' application for a preliminary injunction and dismissing 
the complaint and for such other and further relief as to this Court 


may seem just and proper. 


—————— nl 


Rosemary Carroll 


Sworn to before me this 
2th day of June, 1976 


: 
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REP 
LY AFFIDAVIT oF wm T. ie 


‘United States District Court 
;Southern District of New york 
i 


| pamela Schneider, et al., 


Plaintiffs, 76 Civ. 2715 (GLG) 


Reply 
Affidavit 
at ai,, 


De few - 


“ State of New York ) 
)sso: 
County of New York ) 


Jack T. Litman, being duly swern, deposes and says: 


I am a member of the bar of this Court and of the firm 
of Litman, Friedman & Kaufman co-counsel for plaintiffs herein. 
it make this affidavit in reply to the affidavit of Stephen Tamke 
and in suppoct of plaintiffs' motion for a preliminary injunction 


t and ‘sss acti™. certification. 
I 


tt 


Defendants admit or do not deny the essential elements 


of pla-ntiffs’ claims: 


i \] plaintiffs attend federally funded day care centers 
iy pao 
| gc’ «duled for “defunding" by defendants on July-1, 1976; 


1 
i — as 


i 2] Defendants will be unable to offer alternative day 
_ care secvices for all members of the class by july ia 1976 (see 
Tamke afiidavit, para. 18); either no stepoabies ur inedequdee 


“alvernatives have been offered to the individuai plaintiffs; 


So RTI RIFT INS TTS PPE TE UE 
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i 


F 31 Those few individuals who have been offered day 
' 
care services will have those services drastically ‘reduced" 


| (affidavit of abel Dean, dated June 19, ?976). 
\i ; 


4] 1? ieral and state statutes and regulations require 


'a “fair hearing" prior to discontinuance, termination, suspension 


i 
' 
} 


| 
or reduction of day care services; 


I 5] With respect to the specific closings at issue at 


‘bar, tte United States Government has taken the position that 


{ 
| 
H 
| 
| 
i 


| plaintiges are entitled to fair hearings; 


| 6] plaintiffs have made time'y requests for fa’ 


' hearings; 


i 7] Fair hearings have been der.ied: 


: 8] Plaintiffs wiil cuffer irreparable hacm if their 


day care centers are de funded. 
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| Response to 
| “budget crisis” 
argument 


pefendants contend. without benefit of citation, that 
because they are required to reduce their budget, the parents of 


children whose day care services are being terminated have no 


' 

li 

I 

jrights whatever te any input into the decision to deny them -- a8 
i 


‘opposed to some other parents -- federally funded day care. 


i 
| 
This contention has been expressly rejected by the 


| 
| Department of Health, Education and Welfare, by the State Depart- 


Iment of Social Services and even by A.C.D. itself. 


it 
i 
1. H. E. W.: Already annexed to our moving papers is te 


2 


hwritten opinica of H.E.W. that all parents whose day care services 


"are being "terminated" or "reduced" or "suspended" or “discon- 


| 
{tinued" have an "unqualified right" to a fair hearing. This 


| 
eae deals not merely in the abstract, but specifically with 


i 
|| respect to "day care centers whose funding is scheduled to be 
i! 


! : 
| terminated as of July 1, 1976 by the New York City Agency for 
! 

| Child Development". 


on 


| 2. New York State Department of Social Services: 
' June 9, 1976, the defendant New york State Department of Social 
| 
| Services iss 
j 


 sioners ° 
| 


ued an “Administrative Letter" to all local commis- 


f£ social services (including defendant Whaley) setting 


I forth. instructions to local departments “which decide that they 


services which they 


i : 
| must because of fiscal pressures, curtail the 
| 


, have included in their Title 
I 
(Exhibit A hereto). 
| 

! 


| has 
' 


(see Para. v, p.4). 


At bar, defendants 


this Administrative Letter. 


. 


53. A,C.D.: 


. 4 Windham v. Whaley. In both cases, the day care center were 
i | 
7 4 allegedly being defunded for budgetary reasons. yet, in neither 


case did defendants claim (a 


| 
i | eee were 


| 
ee 
| 


| 
| For example, 
| 


assistant, 


This Administrative Letter expressly provides | 
inter alia that written notice of 
be given to all individuals for whom 


ceased because...provision of the service has been 


The only two cases cited by A.C.D. 


‘ support of its position are Our Children's, 


(for that reason) inapplicable. 
solely that no hearing was necessary becau 


had been transferred elsewhere. 


in an affidavit (Exhibit B hereco) in Our 


4 ' Children's by Patricia Douglas, 


defendants admited that: 


OZ 


XX lbcal plan..." {emphasis added] 


's right to a fair hearing” must | 


| 
“eligibility for a service | 


terminated”. 


have not even attempted to comply with 


in 


Inc. v. Whaley and 


s they do now) that the fair hearing 
Instead, they 


se the plaintiffs 


Ms. Whaley's administrative 


penefits has a right to a fair hearin 


or reduce services, 


children's serviced by Our Children's 


' i Center. 
i at Our Children's 
receive those services at an alterna 


=4= 


i 
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an administrative decision to discontinue 


| 

"while it is true that a recipient of da 
| it is clear that no such claim 
has or can be presented with respect to the 


Each child who received day ca 
Day Care Center will continue to 
tive site." 


care 
to challenge 
suspend 


Day Care 
re services 


i 
| 
laffidavit 


fe 


Similarly, in Windham, defendant Whaley submitted an 


(Exhibit C hereto) stating: 


“Under federal requlations, a recipient 

of day care benefits, but not the funded 
agency has a right to a fair hearing to 
challenge an administrative decision to 
discontinue, suspend or reduce services. 
However, the recipient of day care services 
does not have a right to receive services at 
a particular facility." (emphasis added). 


} 
| 
i 
} 
As to defendants’ 
claim that plaintiffs’ | 
services have not been 
“terminated” | 


a 


I Defendants next claim that no hearing is required 


| 
| because plaintiffs' day care services have not actually been | i 
/"terminated". This argument is both factually and legally | 


erroneous. 


i 1. the law: As shown in our memorandum of law (pp. 18- 


21), plaintiffs’ right to a fair hearing arose upon "reduction" or 


' 

' "suspension" or "discontinuance" of their day care services. A 
hearing is required in each of those instances in addition to 
| where A.C.D. "te. winates" services, Plaintiffs’ moving papers 
| me 

| elaready contain voluminous proof of such a reduction or sus~ 


‘pension or discontinuance of services. 


! 2, the facts: In any event, the simple fact is that 


a: i ,A.C.D. has terminated services of a large number of the plaintiff 


class. Plaintiffs have attempted to make as detailed a study as 


i possible of those involved, and find tmt almost three quarters 


'of the class nave not received any alternate placement and thus 


lwill be terminated on July 1, 1976. 


Significantly the Tamke opposing affidavit submitted 


,by defendants cornains no specific contrary statement oc identifi- 


2 ‘cation of either “he number or identity of class members whose 


| children will allegedly be placed elsewhere by A.c.D. All defen- 


f= 
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idants say there is that 72% of the displaced children allegedly 


| “will be" offered alternate services by July 1. This inchoate 


‘hope is obviously wishful thinking at best, since it is already 

, June 28 and nothing like that has even been tried, much less 

, accomplished by A.C.D. In any event, even if defendants' figures 
' were correct, they amount to a concesgion that 28% or approxi- 


{| } ; 

| mately 1,000 children) will not be placed July l, 1976. (see 
W 

j; Exhibit D hereto). 
f 


t Even as to the “alternative” placement alleged by A.c.D.| 
| plaintifts have a right to a fair hearing. Annexed hereto is the 

| ateiaavit of Sonia Aguila which shows that A.C.D. has been making 

i, alternative places for children at the defunded centers by 

i 

, foreing non-defunded centers to drop children enrolled at those 


| Genters. Such action will, of course, only increase the number 


i 
| o£ persons entitled to contest “termination” or "reduction" of day 


| care services at a fair hearing. 


ee Sm Os CIES seg er ee 


As to defendants’ claim 
that a hearing will serve 


no useful purpose 


Defendants finally claim that no purpose would be 


| served by a fair hearing because "there are no facts {relied upon 


I 
\ 
| 
i 


i 
| 
] 


by A.C.D.] which are susceptible to challenge, explanation or 


arguing” (Br. D- 15). This contention is plainly without merit. 


Defendants’ own exhibits (attached to the Tamke affi- 


‘ davit) show that what is at issue here is not a “system wide" 


i reduction in day care, or the enactment of some state legislative 
\ policy, but rather, a series of arbitrary cancellations of 
' specific day care centers, allegedly “for cause" (e.g., under- 


; utilization, high per capita costs, deteriorating facility). Thus 


/ 


the Tamke affidavit admits that the defunded centers were “elected 


because they failed to measure up to certain criteria (see paras. 
11(3), 12, 13 an¢ Exhibits I, D and C-1l). Defendants themselves 


elsewhere concede, "an allegation of this sort is precisely the 


’ type allegation for which a fair hearing is intended." (Br. p- 


149). 


plaintiffs are not seeking to challenge the only "system 
wise” or "policy" decision which was made by any governmental body, 
i.e., the decision to reduce the total number of dollars avail- 
able for day care. Rather, plaintiffs have a right to be heard 
as to the necessity and feasibility of the plan adopted by A.C.D. 
and a further right to challenge the arbitrary and capricious de- 


terminations by A.C.D. that the centers attended by their childre 
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‘are less worthy of continued funding than other centers. That is 


| 


} 
| 


| 
| 


| 
| the precise purpose for having hearings, as the regulations make 


In the case at bar, plaintiffs most certainly will 


‘dispute the application of these criteria to the defunded centers. 


! 
|Merely by way of example; derendants claim that Chelsea Children’ 
i 


‘center is being defunded because it has a $91 per capita/per week 


| cost, well in excess of the $65 optimimum. As the accompanying 
‘affidavit of plaintiff Pamela Schneider shows, the actual figure 


tat Chats-a is $63 per week. Thus, A.C.D. has committed a factual 


error of some 50%. This is precisely » kind of issue which a 


| fair hearing is intended to resolve. (.'. should be noted that 


two of the centers attended by children of named plaintiffs -- 


“ 


 Beachbrook Nursery School [plaintiff Jane Roe] and Seton Day Care 


center (plaintiff Lynn Ann Tyler] are not even listed on 


| Gefendants' Exhibit C-1 uhich purports to show the reasons for 


| defunding. Apparently A.C.D. has simply forgotten about these 


centers). 


Conclusion 


This case involves federally funded day care centers. 
"It is therefore governed by federal law, and the interpretation 

| of H.E.W. is entitled to controlling weight. The reasons given 
by defendants for ignoring the law are factually and legally 
erroneous. This case involves precisely the type of situation 
‘which hearings are designed to prevent: namely, arbitrary 

| unilateral reduction of essential services by a local administra- 
| tive agency. 


~ 
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tack T. Litman _ 


Sworn to before me this 
28th day of June, 1976. 


Yip b.7: 


NEIL D. THOMPSON 
Notary bultc, State of New York 
Quai ee 71-0325R840 
aitied in New vork County 
Commission Expires March 30, 197 & 
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DEPARTMENT OF SOCIAL SERVICES hj 
ees ww 1g 76 7//, 


ADMINISTRATIVE LETTER | TRANSMITTAL NO.: 76 ADM-56 


To: Commissioners of Social Services : oare: June 9, 1976 


SUBJECT: Directions for Reductions in Spending on bg 
Social Services During the Title XX Plan Year 


GGESTED 
ISTRIGUTION: Commissioners of Social Services 


PURPOSE 


This Administrative Letter provides interim instructions for local departments 
of social services which decide that they must, because of fiscal pressures, curtail 
the services which they have included in their current Title XX local plan (component) 
by either (a) complete termination of particular services or (b) any reduction in 
eligibility levels for particular services. As soon as further guidance is received 
from the Federal government on this issue, the Department will issue final instructions. 


For further information contact Richard E. Hegner, Assistant Commissioner, 
Division of Services, at 800-342-3710, Extension 76287. 


- 


BACKGROUND 


A number of local departments of social services have found that current fiscal 
pressures are causing them to exhaust their allotments of Federal and State funds 
under Title XX at a more rapid rate than has been the case in past years. 


While this Department has been sensitive to the need for instructions to local 
departments on the prerequisites for limiting services spending, the Department has 
also recognized the need to wait for clearer guidance from the Federal government on 

_ this issue to avoid confusion. 


However, in light of Fed° al delay in providing such guidance and the increasingly 
urgent fiscal situations of the local departments, this Department has decided that 
4t is now best to issue interim {instructions te the local departments on the circum- 
stances under which they can curtail expenditures fer ccrvices by either reducing 
eligibility levels or completely terminating certain services. Final instructions 
will be issued upon receipt of clear Federal guidelines. 


FILING REFERENCES : 
ay - - -—— 


es Lew and | Bullerin ‘Che pits Reference Miseeliancous References 
Other Legal References | 


ee See 
Previous “OMe INF s Dept. Regs. 


75 ADM-130 Sections 20 


76 ADM-14 and 34 of SSL 
76 4M-37 
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NOTICE TO SERVICES RUCIPIENTS 


Once a local department has received the written approval of thie Deplrtment 
to curtail its provision of particular services and followed the instructions fot 

a local plan amendment explained above, the local department must provide written 
notice to all those whose eligibility for a service has ceased because either (a) 
eligibility levels for that service contained in the local plan have been reduced 
in any wity OF (b) rrovision of the service has been terminated. The written notice 
must include the ruason for termination of eligibility and information concerning 
the service recipient's right to 4 fair hearing upon termination of eligibility. 


In a forthcoming Administrative Letter, the Department will provide local. 
departments with a standardized notice of termination of services. 
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Martha S. Lewis, Deputy Commissioner 
Division of Services 


EXHIBIT B - 


SUPREME COURT OF THE STALE OF NEW YORK 
COUNTY OF KUEGS 


or ow oe wee et ew we ee ww SR OEE SSS ee 


OUR CHILDREN'S DAY CARE CENTER, 
and BOBBIE SUERTING, .as Chajxman 


of the Roard of Directors and a : 
duly designated trustee of OUR 
CHILDREN'S DAY CARE CENTER, : 


Petitioners, : 


-agai.nst- ‘ AFFIDAVIT 
BETTI WHALEY as Commissioner of : yh 
the Agency fox Child Development and z Index No. 
the AGENCY FOR CHILD DEVELOPMENT, $ 250-76 


Respondents, 


Pursuant to Article 78 of the Civil : 
Practice Law and Rules 


om ee we ee we oe ew ew ee mmm nH 


STATE OF NEW YORK ) 
eS els 
COUNTY OF NEW YORK) 
Patricia Douglass, being duly sworn, deposcs 
and says: 1. I am the Executive Assistant 
to the Commissioner of the Agency for 
Child Development (ACD) of the Human Resources Admini- 
stration (NRA) of the City of New York and being fully 
familiar with the pertinent facts submit this affidavit 
in support of respondents! cross-metion to dismiss the 
petition herein. 
2. On or: about November 1, 1975, ACD was 
‘notified that due to New York City's fiscal crisis, 
jts budget would be cut by 329 million dullars. To 


comply with these mandated cutbacks extensive dis- 


wah 


- A28 - 
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AFFIDAVIT OF PATRICIA DOUGLASS f TY 


cussion and evaluation of the entire ACD program, were had 
resulted 


/in the determination that funding for 28 day care programs 
would be affected as of December 31, 1975. Recause the 
day program at Our Chijddren's Day Care Center provides . 


services for children whose parents attend New York 


City Community College, the termination date was extended 


to January 21, 1976, the last day of the Fall semester. 


3. Our Children's Day Care center was notified 
by a letter datod November 24, 1975 of the applicable , 
procedures for the transfer of services to other day . 
core facilitics. 

4, The determination to terminate funding for 
Our Children's Day Care Center involved considergtion of 
severa) factors. Principally, utilization figures warranted 
termination of the program. Although the prograi had been 
funded at 100% of anticipated use, in fact it was utilized 
to only 69% of capacity. A 30% underutilization rate can 
not be justified in the present fiscal situation. 

5. Additionally the fixed costs for majntaining 
the program including . : salaries could not be 
reduced to a level which would correlate with usage. : 
Because these fixed costs could not be brought into line 
with utsjization, it was determined that the program 
should be djscontinued. 

6 Pinally, the determination to terminate 
funding relied in part upon the availability of 
simiJar services, convenient for the parents involved. 


a On - -2- 


Since there arc alternative placement sites in both the 
area where the par ats live and in the vicinity of Our 
Children's bay Care Canter, ‘ACD was satisfied that -. 


equivalent services would be provided at. other sites. 


Ty. There is clearly no statutory obligation 
-to fund a particular day care program. Wor is there any 
federal). or state statutory requirement mandating a fair , 
hearing for programs whose funding js texyminated. Funding 


determinations are within the sole diseretios of ACN. 


(*.) While it is true that a reci; stent of day 
ence meny A Te CED: TOE NE 


care benefits has a xight to a fair hearing to challenge 


re nr 


ee 
an administrative decision. to discontinue, suspead or 


coe ee wee eee epee nt )* ~ ERO + WS BN) VOW RD 


Nei -(prorrer 


reduce § eee. "tk i. bt pae that ne such clain rag oe 


2 soe e+ he ek ARE eames ee 


nena 
can be presented with respect to the childxsen’s scxvieed 


bpeeg reer rn Te - eee 0 gD 
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by Our Children’s Day Care Center. Each child who 


| re ce 
covets ———— enn ana 


care services at Our Children's Day Care 


owe ae ee eee 


| 
: 

| 

| 

| 
a 


acemene ioe men ———— oe 


Center wii cee to receive those services ; at gn 


U = - 


alternative pete. aa is clear that the recipient mae 
nh TER mee 


day care services does not have a right to receive such 
services at any particular facility. Accordingly, there 
js no basis for petitioner's claim of an entitlement to 
fair hearing herein. 


9, Subsequent to the determination to terminate 


the funding of 28 day care centers, ACD has not undertaken 


to lund wig vee [ite 


WHEPEVORE, deponent respectfully requests an 


order denying petitioner's appl cation for relief and. 


dismissing the petition herein. aren 


fh roe eu fh? Ae las uy 
: > hap ioamutabslcenle 
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PATRICIA DOUGLAS S 


Sworn to before me. this 


2 9atK& 
2? day of January, 1976 
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5. Bv letter dated us uemeauee 24, 1975, tne’ centers d. - 
was notified of the applicable procedures for the transfer, of ° a 
services to other day care facilities. (Exhibit B) 

6. On or about December 23, 1975, Samuel Windham, 
Administrative Director of Samuel's Temple Day Care Center, 
James R. Dumpsoi, Administrator of HRA and I met, pursuant to 
Rev. Windham's request, to discuss the basis for ACD's decision - 
to terminate the funding of his programe 7 ' : 

7, Rev. Windham was advised that Samuel's Temple 
Day Care Center's funding was terminated, inter alia, because — 
the facility in which the program is lecated is unlicenseable a 
and because the cost of necessary repair and renovation of the ai 
existing structure is estimated at more than two hundrsé eitty | ne 
thousand ($250,000.00) dollars. 


8. Samuel's Temple's funding is derived totally ;.; 


from city tax levy fundse - There are notState or Federal funda, 


Sel 


available because the facility is not licensed. 


9. After a futile attempt te enlist the cooperate} 


of Rev. Windham in an orderly transfer of services for the 
eligible children enrolled in his program, ACD sent a letter’ Yh 


to each parent, for whom a record existed, advising the parent. "S 


of the availability of other programs providing day care ser ices 


(Exhibit C) 
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10, There is no statutory obligation to fund a 


particular day care program. 


— 


ll. There is no federal or state statutory require- 


ment nor governing contractual provisions mandating 4 fair 


popes trea OP's pir annne we 
pees -——— 
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hearing for programs whose funding is terminated. Funding 


- 


determinations are within the sound discretion of ACD. 


12. Under federai re ulations 8 recipient of day 


owe Be- 7° 


RE 


care benefits, but not_the funded agency has & right to a fair 
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hearing to challenge | an administrative decision to discontinue, « | 


ex HiBIT 
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auspend or reduce services. However the recipient of day care 
——-- Seo ae ae aE se. Saas aa ® 


services does not_ have a right to receive services ata 


particuler facility. 
13. ACD has made no ‘decision to discontinue, aoa 


LO 
x 
at. 


or reduce the services to any child who had received services 
at Samuel's Temple. On the contrary, ACD has offered to 
transfer children to other facilities. Since there has been 
no termination of services to recipients, there has been no 
need to hold fair hearings. : a 
14. Subsequent to the determination to affect (le ven | 
funding of twenty-eight (28) day care centers, ACD has not 
undertaken to fund any new prog amse 
WHEREFORE, deponent respectfully requests an order |.’ 
denying Plaintiffs’ motion for a temporary restraining order a 
and a preliminary injunction. 
Dated: sew York, New York 
January 5, 1976 Ra 7 
“Aych os 


BETTI S. WHALEY 


Sworn to before me 


January,5, 1976 
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, DISPOSITION OF 
Brhcs | ition of Child von Beant Fi ta J/60 | 
by Day Care Center Closings 
July 1, 1976 
Children Children 

" Recieving "Terminated" Total 
| "Alternative" ie. recieving Number of 
| Name of Center ___ Offers no alternative _Children_ 


;, Mollie Perlbinder bly 42 59 


Ours 12 24 36 
1 
Yel Coqui 7 


i 
i 


Melrose reformed 0 
‘Alianza Civ. Tropical 
| East Bronx 


, Mother's Self-Help 


Brox Comm. College 


SERA 


' Lorillard child Cntr. 
» united Bronx Parents 
Red Hook CCC 

\ Colony House 


park Slope ccc 


ce 
oe 
aod 
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me 


Dr. King Memorial 
" CL0.N.T.A.C. 
: Escuela Infatil| 
' Church of God in Christ 
; Harriet Tubman DCC 
| Cherub Haven DCC 
: Ohel Sara 
Little People's 
First Step 
| Playgroup 
‘ Children of Light 
| Children's DCC 


' Puertorriquenhas Hispanos 


Disposition of Children Displaced 
by Day Care Center Closings 
July 1, 1976 (cont'd.) 


Children Children 


{ i Recieving "Terminated" Total 
$ " 
i 


"Alternative" ie recieving Number of 
| Name of Center Offers : no alternative Children 


Children's Welcome 5 12 17 


i Children’s Underground 24 9 33 

. ‘Chelsea Children Center 0) 32 32 

| 6 Infant Care 3 19 22 

; ower E. Side Lrng. Ctr. 48 77 125 

Dis. Rms. for Children 12 . 18 30 

Tatts Tiny Tots 3 34 37 

: “countee Cullen 25° 5 30 

is | | Operation Rescue 23 12 35 
) Mable Lane n) 30 30 

| city College 0 45 = 45 


i 


' St. Paul's. 
| Riverside Infant Care 
| citadel of Hope NA NA NA 
| | Allen Community 18 17 35 
‘ _Jaima & Alberta Wise 125 30 1&5 
| » Resurrection pcc 40 32 72 
» Children's workshop 16 14 30 
if 
| ohn D. Marshall FDC 7 24 31 
i enue Tree DCC fe) 68 68 
: 3 ‘Saachbrook NS 0 22 22 
‘Richmond Early Leng. ctr. 0 . Si 51 
[Rochdale vill. Nursery 0) 43 43 
i marble Hill Ns 0 20 20 
‘nction Nursery ) 14 14 
| \Priendship pec 0 45 45 
' Grace Mapes 61 
ian nee 
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ANNEXED AFFIDAVIT OF SONIA AQUILA 


United States District Court 
Southern District of New York 
Pamela Schneider, et BL. 
Plaintiffs, 
-against- 
Betti S. Whaley, et al., 


Defendants. 


State of New York ) 


founty of New York) 


Sonia Aguila, being duly sworn, deposes and says: 


I am the Director of the Coalition for Human Housing 
Day Care Center located at 60 Essex Street, New York, New York. 
The Coalition for Human Housing Day Care Center receives 100% 
of its funds from the Agency for Child Development through 


Title xX of the Social Security Act. 


The Coalition Day Care Center was not one of 
those selected for defunding in June of this year. However, 
my day care center was selected 17s a "receptacle" center for chil 
dren in defunded centers on the Lower East Side. Presently, 
my center is budgeted for a legal capacity of thirty-five 
children; jue to the large numbers of children on the Lower Last 
Side reaviring day care, my center has enrolled fourty-one 


children, anc is accordingly 18% overenrolled. (There is also 


* ad 


’ 


a waiting list cf twenty to thirty children) Mh 


Notwithstanding the crowded conditions at our day care 


a ee RENT oT 


Ji 


center, last week the Agency for Child Cevelopment telephone - 

ae and demanded that I accept two additional children from 

the Church of All Nations Day Care Center, one of the defunded 
center&S. I was aiso told during this conversation that it was 
likely that twenty-three additional children would be assigned 
to my center, and th:t I would be required to "eliminate" 


twenty-three of the children already enrolled in my center 


I have discussed this conversation with the directors 
of a number of day care centers and I believe that this case 
is not uncommon. As a professional provider of day care for 
children, I resent this cruel game of shuffleboard that the 
Agency for Child Development is playing with our children. 


PS 


Ae 


ty 
eo 
Sorla Aguila 


Sworn to before me this 


2sth day, of, Jure, 1976." 
A othe f {. 
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ANNEXED AFFIDAVIT OF 
PAMELA SCHNEIDER 


United States District Court 
Southern District of New York 
Pamela Schneider, et al., 
Plaintiffs, 
~against- 76 Civ. 2715 [GIG] 
Betti S. Whaley, et al., 


Defendants. 


State of New York ) 


County of New York) 


pamela Schneider, being duly sworn, denoses and 


I am one of the plaintifis herein. I make this 
affidavit in reply to the affidavit of Stephen Tamke and 


in support of plaintiffs' motion for a preliminary injunction. 


Attacned to Mr. Tamke's affidavit is an exhibit 
(C-1) purporting to set forth the "facts" upon which the 
Agency for Child pevelcament (A, C702") elected to choose 
Chelsea Children's Center for defunding. It appears that the 
salient factor allegedly relied upon by A.C.D. un choosing 
to defund chelsea Children's Center is that the Center allegedly 
has a per capita/per week cost of $91.64, well over the 
optimum level of $65. I have no idea where A.C.D. dreamed up 


i this figure. but it has no relationship to reality. The fact 


——— = 


Se eee oar eee 
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of the matter is that the ner capita/per week cost at 


Chelsea Children's Center is $63--thus, A.C.D.'s figures are off 


by nearly 50%. 


I am advised that the very purpose of holding 
fair hearings is to prevent an administrative agency from 
going off half cocked and criticizing erroneous or made wu 
figures in support of its decisions which could affect the 


lives of thousands of children. 


¥ 


Pamela Schneider 


Sworn to before me this 


CARL R HED 


28th day of June, 19 76. PMtery Pybli-, S1-15 <4 Maw Yerk 
No, 49. ‘3 
Ouetitied in Ma--aw Cnanty 
Pomaission Lie = 


Fal ) (Q me 


State of New York ) 
: s$S.: 


County of New York) 
Mabel Dean, being duly sworn, deposes and says: 


I have read the foregoing affidavit to Pamela 


Schneider and she acknowledges to me that it is true. 


Mabel Dean 


Sworn to before me this 
28th day cf June, 1976. ee 


, tticn Lays 


Oppynh. 
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United States District Court 
Southern District of New York 


Pamela Schneider, et al., 


Plaintiffs, 
: 76 Civ. 2715 [GLG] 
-agalinst- Reply 
Affidavit 
Betti S. Whaley, et al., es cea 
Defendants. 


ww we ee ee we ae wn er eee x 


State of New York ) 
7 Ss 5% 
County of New ork) 


Jack T. Litman, being duly sworn, deposes and says: 


I am a member of the bar of this Court, and of the firm 


of Litman, Friedman & Kaufman, and co-counsel for -tne plaintiffs 


herein. I make this affidavit in reply to the affidavit of 


James Nathaniel and in support of plaintiffs’ motion for a 


preliminary injunction and class action ee ee 

The affidavit of James Nathaniel of Sine ae Wis once 
again demonstrates the unsatisfactory efforts the defendants 
are undertaking with respect to the lives of some 3,500 


children: 


}} Neither the Nathanicol affidavit, nor the Tamke affidavit 
before it Cenied or addressed itself in any way to the failure 
of defendants to provide any or adequate placement for the 
individual pleintiffs at bar. Indeed, defendants have now had 
more than one week since the filing of a lawsuit in which to 


attempt to place these individual plaintiffs and have been unable 


to do so--thus, aS a minimma, the individual plaintiffs have 


demonstrated beyond any doubt that they are entitled to a 


fair hearing; 


2] Neither the Nathaniel affidavit, nor the Tamke 
affidavit before it states just how many (or even approximately 
how many) children have already, as of June 28, 1976, received 
alternative placements--thus, defendants concede’ that plain- 


tiffs' figure of 28% is accurate; and 


3] Neither the Nathaniel affidavit, nor the Tamke 
affidavit before it even touches on the issue of "reduction" 
in services for those few children who have been offered 
alternative placement--defendants apnarently concede that 
the “receptacle” centers are both overcrowded and too far from 


the children's nomes. 


Instead of attempting to demonstrate with any degree 
of specificity the efforts being made to place plaintiffs' 
children, the results of those efforts, and the method by which 
placements will be effected in the future, defendants content °* 
themselves with the generalized, msubstantiated, and irresponsible 
prediction as to the anticipated placement at some unspecified 
date in the future. 

In any event, future intentions--however good-~cannot 


substitute for deeds. If defendants intend to transfer all mem- 


bers of the plaintiff class to adequate alternative centers, then 


they should have no objection wnatever to an injunction staying 


the closing of the defunuec centers until such transfers are com- 


ns 


i ‘ j 
the A. KL a 


plete. 


Sworn to before me this 


29th day of vune, 1976. 


Tot 8. Tory, 


NEIL OD. THOMPSON 
Notary rubiic, State of New York 
No. 31-9325849 
Qualified in New York County 
Commission Expires March 79, 197 & 
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MEMORANDUM DECISION AND © 
ORDER, CANNELLA, D.J. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PAMELA SCHNEIDER, PATRICIA WHITE, 
MARIE MYRTIL, JANE ROE and LYNN ANN 
TYLER, on behalf of themselves and . 
their minor children and all others 
similarly situated, 


Plaintiffs, 
7 4 MEMORANDUM 

~against- . DECISION ~ 

: AND ORDER 
BETTI S. WHALEY, Individually and as 
Commissioner of the Agency for Child 
Development of the City ‘of New York; 76 Civ. 2715 
J. HENRY SMITH, Individually and as (GLG) 
Commissioner of the Human Resources 
Administration of the City of New York; 
and PHILIP TOIA, Individually and as 
Commissioner of the Department of Social 
Services of the State of New York, 


Defendants. 


CANNELLA, D.J.: 
Named plaintiffs, parents whose children attend 


day care centers funded under Title Xx of the Social 


Security Act (42 U.S.C. § 1397 et seg.) suing on behalf 


of themselves and all others similarly situated, seek a 
preliminary injunction staying the Agency for Child Develop- 
ment ("ACD") and the other defendants from totally defund- 
ing forty-nine (49) day care centers and partially defund- 
(ae ch (15) others prior to affording plaintiffs some 


form of a hearing. The preliminary injunction is granted. 


On July 1, 1976, the ACD, a division of the 
Human Resources Administration created by mayoral antes 
to administer New York City's day care services, will 
totally defund forty-nine day care programs .and artealig 
defund fifteen more. These defundings, which were pub- 


licly announced on May 26, 1976, will result in the 


- 


closing of centers which now provide services for more 
than 3,000 children. 
The day care centers are authorized and oper- 

ated pursuant to New York Social Service Law § 410 et seq. 

By enacting § 410-b of the Social Service baw. Wee York 
State has exercised its option to participate in the federal 
program providing funds to electing states. The defundings 
are the direct result of a cut in AC's 1976-77 Budget 

from the 157 million dollars allocated for (fiscal year) 
1975-76 to 126.2 million “or a 16% deficit between present 
cost and available funds." (Tamke Affidavit in Opposition ” 
at 2). Reacting to this financial constraint, ACD deter- 
mined that it was necessary to defund 4 number of day care 
centers and undertook a cost-utilization and facility 
adequacy study in order to determine which centers should 
be defunded. On the basis of these inquiries and meetings 
between ACD staff members and the sponsoring boards of a 
number of the centers selected to be defunded, the decision 


he 
to defund/programs in which plaintiffs' children are enrolled 


was made. 


Notice of the closings was sent to each affected 


center on or about June 1, 1976 and meetings were held 
between the ACD staff and the sponsoring boards of the 
defunded programs "for the express purpose of explaining 
the reasons for defunding and the implementation of 
criteria used in making such determination." (Tamke 
Affidavit at 3). The deneed ie unclear regarding how 
many parents have received individual notice that their 
center is to be closed,’ however, a survey conducted at 
plaintiffs' behest by the Leadership Comittee of the Day 
Care Legal Action Coalition revealed that as of the middle 
of June only 28% of the children attending centers which 
will close had been offered alternative services. On 

‘the other hand, a review of the exhibits submitted by ACD 
on the evening of June 28th indicates that at present 
well over 50% of the parents have been notified of the | 
defunding and offered atikepnative services. 

The Leadership Committee survey also disclosed 
that 1,000 parents had made written demands for a fair 
hearing. pursuant to 18 N.Y.C.R.R. § 358.2 et seg., but 
that none had been granted. Finally, the survey results 
indicated that the alternative services which were offered 


to those 28% who had been contacted were considered inade- 


quate by those parents. The primary complaint voiced was 


/ 


that the alternative center was not within walking dis- 
tance xe the defunded center had been, and required one 
a or two buses to reach. 
ACD projects that by June 30, 1976 72% of the 
: affected children will have been placed in alternative 
centers, and that by August 31, 1976 all remai ing 
children will be placed. Invaddition, ACD has pledged 
that in cueing the new placements it will "accord geo- 
graphic considerations the highest priority...." (Tamke 
Affidavit at 7), and estimates that between 75% and 85% 
of the children affected will be offered placement in 
centers within 15 to 20 blocks of their present center. 
(Nathaniel Affidavit at 1h). 

Upon the above facts the plaintiffs move for 
preliminary relief enjoining the defendants from defunding 
their centers prior to affording them a hearing. They 
urge that such a Hearing is required by the terms of 
45 C.F.R. §§205.10 and 228.14 as well as the due process 
clause of the fourteenth amendment. In order to prevail 
upon a motion for a preliminary injunction, a party “must 
either demonstrate a combination of probable success on 
the merits and the possibility of irreparable injury Or, 
in the alternative, that he has raised serious questions 


guing to the merits and that the balance of hardships 
¢ ~ + 
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tips ‘decidedly’ in his favor.” Brown & Williamson 
—_———— 


eran coke. vs Bagmaey 90) 2-26: Date 2 T7r (2a cir. 1975)- 

Before preceeding to a consideration of the 
merits of plaintiffs’ claim, the Court grants their motion 
to denominate this action.a class action pursuant to Rule 
23(b) (2) of the Federal Rules of Civil Procedure. The 
class, which, shall consist of all parents of children who~ 
attend the centers scheduled to be defunded on July l, 
1976, is so numerous that joinder of the more than 3, 000 
class members would be impracticable’. In addition, the 
question of whether 2 hearing is required is common to all 
members of the class and the named plaintiffs’ claims are 
typical. The Court finds that the named plaintiffs and 
their attorneys will adequately represent the interests of 
the class. Finally, this case is appropriate for treatment 
as a 23(b) (2) class action in that the defendants have 
"acted or refused to act on grounds generally applicable ” 
to the class -.-- " making final class wide injunctive 


relief appropriate. 


THE MERITS 
A. The Claim 
Plaintiffs premise jurisdiction in this action 


on 28 U.S.C. § 1343(3) and (4), 29 0.6.¢. § 1331 and the 
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doctrine of pendent jurisdiction. While the plaintiffs 

do not dispute that ACD, the City and the State are all 

in a "financial crunch" and that ACD's limited funding 

requires a redistribution of funds at the very least, ' 

they claim that by defunding the centers without providing 

the affected parents a prior hearing an?/or public notice 

period the defendants are acting in violation of the due : 
process clause of the fourteenth amendment as well as in 

as violation of the applicable federal (45 C.F.R. §§ 205.10, 

228.14) and state regulations (18 N.Y.C.R.R. § 358). 

Specifically, the plaintiffs request that prior to a 

final decision regarding defunding there be a "single 

[group] hearing at which bie Adee common to all defunded 

centers will be presented" om “neveratt simultaneous 

hearings ... each dealing with parents from a specific 


center or group of centers." (Plaintiffs' Views re: Fair 


Hearing at 1-2). 


B. The Law 

In Hagans v. Lavine, 415 U.S. 528 (1974) Che 
Supreme Court held that where a complaint contains both a 
federal question claim that a state or local practice is 
violative of a constitutional provision, and a pendent 


claim that a state practice is inconsistent with a federal 


Go 


statute or administrative regulation, the district court. 


should make a threshhold determination as to whether the 


constitutional challenge is substantial so as to vest the 
court with a jurisdictional predicate from which consider- 
ation of the pendent claim can proceed. Under Hagans, if 
the pendent or statutory claim is "dispositive" the court 
is to proceed to consider it and thus avoid a constitu- 
tional decision. Id. at 543 and 547 n.12. In the instant 
case, however, the Court concludes that none of the pen- 
dent claims urged by the plaintiffs is dispositive and 
the Court must, perforce, reach the constitutional issue. 

* Analysis of the regulations contained in 45 C.F.R. 
§ 205.10 et seq-, indicates that under ‘the facts of this 
case few of the class members would He entitled to a pro~ 
cedure whereby they could effectively make their positions 
known prior to the scheduled closings. Even if the Court 
accepts the view expressed by the H.E.W. Associate Regiona}j 
Commission for Public Services that an offer of alternative 
services at a distant center is a reduction in services 
which triggers the right to a hearing, 45 C.F.R. § 205.10 (a) 
(6) (A) provides that if a determination is made at the 
hearing that the "sole issue is one of State or Federal law 
or policy ... and not one of incorrect grant computation" 


assistance can be reduced before a decision is rendered. 


Ji, 


The Court concludes that the question of how to meet the 
current budget crisis is one of policy, albeit policy 
which cannot be made without access to facts (see dis- 
cussion infra). As such it comes Within the meaning of 

§ 205.10 (a) (6) (A) and mandating compolian-e with the federal 
regulations will not be dispositive of the plaintirfs' 
claim for relief. The Court, therefore proceeds to a 


consideration of plaintiffs’ constitutional claim. 


THE CONSTITUTIONAL QUESTI ON 

The constituticnal question raised by this case 
is whether the parents who utilize the day care centers 
gonedotell to be closed on July 1, 1976 have_,a due process 
right to some sort of hearing, or opportunity to present 
evidence and argument, prior to che ‘closings: 

Analysis begins with an examination of the 
nature of the interest which che plaintiffs have in 
sending their children to day care centers. Pursuant to 
42 U.S.C. § 1397a, Congress have provided federal funds to 
pay for 75% of a state's total expenditures (up to a4 
maximum for New York of approximately 150 million) in 
providing chiid care services for the purpose of "achieving ~ 
or maintaining economic self-support to prevent, reduce or 


eliminate dependency." (42 U.S.C. § 1397a (a) (1) (A)). New 
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York State has chosen to participate in this jsrogram 
and pursuant to Social Services Law § 410-b, the 
state department of taxation and finance is authorized 

to accept and receive funds from the federal government 
for the "construction, maintenance or operation of 
facilities for day care for children, under or pursuant 

to any federal law heretofore or hereafter enacted...." | 
§ 410 permits cities to ere day care at public 


expense for eligible children and to "purchase" such care ; 


from private non-profit corporations. Pursuant to New 


York City Executive Order No. 38, July 1, 1971, the Agency 


for Child Development (“ACO”) a division of the Human 


Resources Administration of the City of New York,. was 


created to oversee the City's participation in the 
7! 


provision of day care services. To date, ACD has made 


day care services available to all members of the class. 


In light of the above statutory and regulatory 
: 


vident that the plaintiffs have acquired 


provisions it is e 
a specific and legitimate expectation that they will be 


able to send their children to a day care center. As the 


Supreme Court said regarding the termination of Home Relief 
Benefits under Aid to Families with Dependent Children, 


"{sJuch benefits are a matter of statutory entitlement 


for persons qualified to receive them." Goldberg v.- Kelly, 
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397 U.S. 254, 262 (1970). Such an entitlement rises to 
the level of a property interest protected by the due 
process clause of the fourteenth amendment. In Board of 
Regents v. Roth, 408 U.S. 564, 577 (1972) the Court stated 
that "[t]o have a property interest in a benefit, a person 
clearly must have more than an abstract need or desire for 


it. He must have more than a* unilateral expectation of 
it. He must, instead, have a legitimate claim of entitle- 
ment to it." Based upon the applicable statutes and 
regulations it cannot be doubted that the plaintiffs have 

a property interest in continuing to receive the state- 
afforded benefit of being able to send their children to 
day care centers. See Goss v. Lopez, 419 U.S. 565, 572-74 
(1974). : . 

The issue in the instant case, however, is 

whether the impact of the decision to close the selected 

day care centers upon those parents presently utilizing 

them adjudicates important rights to which those parents 
have an entitlement. While it is settled that minimal 
procedural due process is not required "in every con- 
ceivable case of government impairment of private interest," 
Cafeteria Workers v. McElroy, 367 U.S. 886, 894 (1961), the 


Court has noted that it is the nature of the interest 


impaired rather than its weight which determines whether 
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the due process clause is applicable. Goss v. Lopez, | 
419 U.S. at 575. "{A)s long as a property deprivation 

is not de minimus, its gravity is irrelevant to the 
question whether account must be taken of the Due Process 
Clause." Id. at 576. By analogy to the ten-day suspen- 
sion from school found not to be de minimus in Goss, the 


Court concludes that depriving a parent of a previously 
afforded opportunity to utilize a nearby day care center 
whose staff is familiar with the needs of the child is, 
similarly, not de minimus and may not be done without 
regard for the strictures of due process. Although a 
parent may not have an entitlement to send a.child to a 
particular center, having once begun it a particular 
center there is a reasonable A that the child 
will be permitted to continue to attend there. Compare 
N.A.A.C.P. v. United States Postal Services, 398 eoahen, 
562 (N.D. Ga. 1975) (users of post office have no entitle- 
ment regarding the continued location of a branch nearby). 
This problem is especially acute in that the children 
involved are quite young and readjustment may be difficult. 
More severe detriments are suffered in situations where 
children have special emotional or physical problems with 


which their. particular center has been dealing (see. e.¢-, 


the affidavits of Marie Myrtil and Jane Roe). Although the 


record does not speak to the point, the Court concludes 
from a reading of the relevant regulations as well as the 
papers filed in this case, that it is unusual for a child 
to be shifted from one center to another in the absence 
of some special ee iuipaeliia) atti as a move by his 
parents. 18 No VlCURUR. § 459.6 (a) (1) provides that no 
child should be accepted oo eee unless the director of 
the center "has determined that admission meets the needs 
and interests of the child and Wis ean ty and of the 
group to which the child will be assigned...." § 459.10 (c) 
requires the center to obtain relevant information 
regarding the child's background, capabilities and Llini~ 
tations "to assist in the introduction and participation 
‘of such child in the program of the fay care center." 
Finally, § 459.15 requires each center to develop a 
program for meeting the individual and group needs of the 
children therein...." Taken together, these regulations 
indicate that continuity is not ently the norm of the 
system, it is the implied mandate of the regulations. 


Thus, this situation is surely different from that existing 


‘in the Massachusetts prison system where transfer from one 


prison to the other occurs not infrequently and for numerous 
reasons or no reason. As a result, the Supreme Court's 


conclusion that a prisoner's "expectation ..-- in remaining 
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at a particular prison so long as he behaves himself, ..« 
is too ephemeral and insubstantial to trigger procedural 
due process protections...." Meachum v. Fano, 44 U.S.L.W. 
5053, 5057 (U.S. June 25, 1976) does not apply to the 
parents in the instant case. 

This conclusion is in accord with that reached 
by Judge Ward in Gasaway v. McMurray, 356 F.Supp. 1194, 
1197 (S.D.NLY. 1973), where it was held that the claim of 
a right to a hearing prior to the closing of a day care 
center and relocation at an already overburdened center 
raised a not insubstantial constitutional question, 
Further support is found in two decisions by the Second 
Circuit Court of Appeals. In Burr v. New ae 
Municipal Housing Authority, 479 r.$4 1165 (2d Cir. 1973), 
the court held that tenants in municipal housing had a 
property interest in rent levels and imposition of service 
charges sufficient to trigger a right to some due process ’ 
prior to any changes in either. More recently in Caramico 
v. Secretary of H.U.D., 509 F.2a 694 (gd Cir. 1074), the 
court considered the nature of the property interest 
belonging to non-owner occupants of two-to-four family 


dwellings with mortgages insured by the Federal Housing 


Administration ("FHA"). In Caramico, the landlords who 


owned the houses in which the plaintiffs lived had 
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defaulted on their mortgage payments. The mortgagees, 


desiring to recover their mortgage insurance from FHA 
sought to evict the plaintiffs in order to comply with 
an FHA rule that required the mortgagee of a defaulted 
property to deliver that property unoccupied before he 
could recover on the insurance. HUD was authorized to 
waive the no-occupant requirement and a HUD handbook 
mentioned certain factors which might be considered in 
permitting a waiver. In light of these factors, the 


court found a protectable property interest, stating: 


It is true that plaintiffs here do not 
have a conventional property interest. They 
have no privity of contract because their 
leases are no longer in effect and their 
status as occupiers has: been foreclosed by 
the state court proceedings. ‘Nevertheless, 
it is now abundantly clear that there are 
other protectable interests besides the tradi- 
tional ones. [Citations omitted.] When, as 
in this case, plaintiffs have resided in their 
apartments for a substantial period of time, 
they have some interest in continued occupancy, 8 
at least when that occupancy is not flatly 
prohibited by regulation. 


Since plaintiffs have a protectable 
interest in continued occupancy, and are bene- 
ficiaries of the very Act under which their 
eviction is demanded, we agree with Judge 
Dooling that they have a right not to be sub- 
jected to treatment both "covert and arbitrary," 
and must be allowed to have an input into the 
decision to require eviction. 
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Id. at 700-01 igedimares omitted). Finally, relying upon 
Burr and Caramico, Judge Zampano has held that tenants in 
housing have a “protected interest at ote in {a] policy 
change" which terminated the housing authority's "no 
eviction" policy and replaced it with a policy requiring 
payment of rent in yep ears) Owens v. Housing Authority, 
394 F.Supp. 1267, 1272 (D. Conn. 1975). ee oe instant 
factual record and in the context of massive defundings, 
this Court (on the authority of the above discussed 
cases) declines to follow the decision in Windham v. City 
of New York, 405 F.Supp. 872 (S.D.N.Y. 1976). 

. Having determined that the plaintiffs have an 
entitlement to the use of a day care eenter as accessible 
as the one in which their children are presently enrolled 
and to which these young children have become acclimated, 
the question becomes, what process is due? 

The defendants contend that the decision to ; 
close the subject day care centers is one of policy reached 
after a consideration of legislative facts and that there 


are no facts bearing on this question which a hearing 


would bring to light. This reasoning fails to recognize 


that the due process clause also applies to administra- 
tive policy decisions when those decisions are premised 


upon adjudicative facts. Although the distinction between 
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adjudiéative and legisiative facts is easier to state 
than to apply, as Professor Davis explains,. adjudicative 
facts are "facts about the parties and their activities, 
business and properties," while legislative facts are 
"general facts which help the tribunal decide questions 


of law and policy and discretion." kK. Davis, Administra- 


tive Law Treatise § 7.02 at "413 (1958). In discussing 


this distinction, Judge Friendly stated, 


[nJormally, when a civilian executive or 
administrative agency is about to take 
action adverse to a citizen, on the basis 
of "“adjudicative facts," due process en- 
titles the citizen at some stage to have 
notice, to be informed of the facts. on 
which the agency relies, and to have an 
opportunity to rebut .them.... 
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Langevin v. Chenango Court, tne., 447 P.24 296, 300 (24 Cir- 
1971). In the instant case the facts upon which ACD made 
its defunding decision and the facts which the plaintiffs, 
seek to present are facts relating to the business, activity 
and property of the day care centers scheduled to be closed. 
The facts upon which the ACD relied in making its decision 
regarding which centers to close are facts which are both 
adjudicative and within the knowledge of the plaintiffs. 

As the Tamke affidavit details, in addition to fiscal 


criteria, the ACD considered "facility quality", "avail- 
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ability of alternatives" and "program quality." (Affi- 
davit at 4). These are all udjudicative type facts 

about which plaintiffs are peculiarly situated to comment 
and about which they should be given an opportunity to 


comment. As the Court said in Caramico, 509 F.2d at 701, 


This input can be of value to the fed- 
eral defendants as well as to the plain- 
tiffs. For example, plaintiffs may be able 
to show that the housing they occupy is fit 
for continued habitation and that the re- 
pairs required in order to make it salable 
do not require the property to be vacated. 
Or they may be able to show to the satis- 
factions of the federal defendants that the 
threat of vandalism if the apartments are 
vacated is high and that continued occupancy 
is:necessary for preservation of the_property. 


: It is essential to the protection of plain- 

me tiffs' rights that they be allowed to par- 
ticipate because neither the FHA nor the 
mortgagees seem to be able to represent the 
interests of occupants. The mortgagees are 
often far removed from the actual property 
and therefore have no information that could 
aid the FHA in determining whether vacant 

' delivery is necessary. The FHA has already 
proved itself incapable of adequately investi- 
gating each request. Only plaintiffs, and 
others in their position, have both the 
motive and information to insure that a 
reasoned decision, taking their interest into 

account, will be made. 


Based on the above, the court held that the tenants 


should be afforded notice, an explanation of the grounds for 


the decision and an opportunity to submit evidence and argu- 


ment regarding the decision to be made. Similarly, in Burr 


a ee 


v. New Rochelle Municipal Housing Authority, 479 F.2d 
1168 (2d Cir. 1973), the court held that ee a 
municipal housing authority could impose across-the- 
board rent increases, all tenants had to be afforded 
nekiinn of the proposed sekroane and an opportunity 
"to submit any material they consider relevant to : 


disprove the need for the rent increase." Id. at 


1170. 


In the instant case the Court finds that 
the parents have information and ideas which should 
be considered by ACD before it makes a decision and 
that due process requires that the plaintiffs be 
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afforded some kind of input (cf. Friendly, 


Some Kind of Hearing, 193 U. Pa. L. Revs 1267 (1975)) 
before a final decision is made. 

In conclusion, the Court finds that the plain 
tiffs have demonstrated a substantial likelihood that 
they will succeed on the merits. As to the balance of 
hardships, although the Court does not minimize the nature 
and extent of ne fiscal crisis facing the deftondante, it 
does not justify taking action in violation of the due 
process ies The relief granted to the plaintiffs in 
the case will not put an undue financial burden upon the 


defendants. It will, of course, require them to keep 


funding the centers until a hearing is held and the anior- 


mation gathered there is evaluatec. How long this takes 


is a function of how quickly the defendants act. The 
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* The defendants have referred the Court to the recent 
decision of Mathews v. Eldrige, 44 U.S.L.W. 4224 (U.S. 
Feb. 24, 1976), apparently contending that due process 
does not require the hearing be held before the centers 
are defunded. This, of course, is not the import of 
Mathews. As Justice Powell there stated, the “Court has 
consistently held that some form of hearing is required 
before an individual is finally deprived of a property 
interest." Id. at 4228 (emphasis supplied). Here, unlike 
the situation in Mathews, there is no opportunity for an 
administrative review of ACD's decision. It is a final 
decision. As a result, due process requires that the 
hearing be afforded before the defunding rather than after, 
when it would be no more than a sham. 
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entire process can easily be concluded with*> one month: 
and, in all likelihood, will require two to three weeks. 
Balanced against the expenditure which such continued: 
funding will require is the right.of the plaintiffs to 
have an input into this decision before they feel its 
impact. A final consideration is the fact that numerous 
members of the plaintiff class have been demanding . 


hearing over the last few weeks and the defendants could 


have utilized their own regulations (18 N.Y.C.R.-R. 


§ 358.6) to hold a group hearing similar to what the 
Court is now ordering. Having chosen to proceed without 
providing such a hearing, the Court finds the balance 

of the equities to be in favor of the plaintiffs. 

It is therefore ordered drat ACD hold a group 
hearing or a series of group hearings as soon as is 
practicable. The purpose of this hearing or group of 
hearings is to afford the parents an opportunity to pre- ' 
sent their views and information to ACD. The Court will 
not order ACD to present any evidence or produce its 
officials for questioning. Its decision,. and the basis 
therefore, is amply laid out in the papers submitted to 
this Court. 

The parties are directed to submit proposed 


‘orders by July 1, 1976 at 12:00 noon. 
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The foregoing constitutes the Court's findings 


of fact and conclusions of law pursuant to Rule 52(a) 


of the Federal Rules of Civil Procedure. 


The Court declines to issue a stay pending 


appeal. 


SO ORDERED. 


We 
JOHN M. CANNELLA 
United States District Judge 


Dated: New York, N.Y. 
- June 30, 1976. 


DISTRICT COURT ORDER, CANNELLA, J. 


UNITTD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PAMELA SCHNEIDER, et al., 
ORDER 
Plaintiffs, 


* 


~against~ 76 Civ. 2715 


: (GIS) 
BETTI $8. WRALEY, et al., 


Defendants. 


‘Plaintiffs having moved by Order to Show Cause 
dated June 21, 1976, on behalf of themselves, their minor 
children and all others similarly situated for an order 
pursuant to Rule 65 Fed.R.Civ.P. preliminarily enjoining 
defendants from withholding or reducing funding of day 
care centers attended by children of the plaintiff class. 
pending administrative hearings thereon, and for an order 
pursuant to Rule 23(b) (2) Fed. R.Civ.P. declaring that tnis 
action proceed as a class action; and the Court having 
heard oral argument on June 25, 1976 and having received 
written evidence on June 25, 1976, June 28, 1976 and 
June 29, 1976, and having granted all parties an oppor~ 
tunity to call witnesses at the hearing on June 25, 1976, 
and the Court, after due deliberation having rendered ana 


filed its written Memorandum Dacision and Order, cated 


Sune 30, 1976, and upon rehearing held this day, 


IT IS OMDERED, as follows: 


1. plaintiffs’ motion pursuant to Rule 23, 


Fed.R.Civ.P. is granted; and this action is certified as 


// 


a class action under Rule 23(b) (2), Fed.R.Civ.P., on behalf 
of all parents of children who attended as of May 26, 1976, 
day care centers scheduled to have their funding discon- 
tinued in whole or in part by defendants on July 1, 1976 
("the defunded centers”) and all provisions of this order 
shall inure to the benefit of all members of the plaintiff 


class; 


2. plaintiffs’ motion pursuant to Rule 65 


Fed.R.Civ.P. is granted; 


3. that defendants are enjoined from de funding 
the subject day-care programs prior to holding 4 groub 
hearing or a series of group hearings, as soon as practic- 
able, for the purpose of affording plaintiffs’ parents an 
opportunity to present their views and information to tne 
Agency for Child Development ("ACD") and that avctorneys for 
plaintiffs may submit said views and information on behalf 


of plaintiff class; 


4. that the group hearing will be held on 
five (5) calendar days' notice to be given to the subject 
day-care programs to be distributed by them to plaintiff 
parents; that the said notice of group hearing shall 
apprise plaintiff parents that information relating to 
the business, activity, property of the subject day care 
centers and any ideas which plaintiff parents wish to have 
considered by ACD may be presented at said group hearing; 


and 


8. ACD shall submit to plaintiftis and 


personally serve on their attorneys its written decision 


afcer the hearings articulating the facts \aderlying and 
the reasons for its decision after the hearings at least 


two (2) business days prior to effectuating such 


decisions, 


It is SO ORDERED. 


‘i ean opie emtge eects 
JOHN A. CANNELLA, 
Li .cead States District Judge 


Dated: New York, N.Y. 
July 1, 1976. 


NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DIS! RICT OF NEW YORK. 


8 Oe ee ere OF oe as oe ee Pe OS ey OO an ee SS Om TP OE EN Om HS GEE OE OH ae we Ow gD YY) 


PAMELA SCHITEIDER, et al., 


Plaintiffs, . NOLICE OF APPEAL 


-against- 76. Civ, 2725 
BETTI S. WHALEY, et al., mey (CLE) 
Defendants. 
Ss tas. 

NOTICE is hereby given that the defendants hereby 
appeal to the United States Court of Appeals for the 
Second Circuit from the order of Yen. John M. Canelia 
entered herein on or about July 1, 1976 which enjoined 
the defendants from defunding certain day-care programs 
and this appeal is taken from each and every part of sait 
order as well as fror .- whole thereof. 

Dated: New York, N.7. 
July 2, 1976 
Yours, atc., 
LOS W. BERNARD RICHLAND 
LITMAN, FRIEDMAN & KAUFMAN Corptration Counsel of 
120 Broadway the City of New York 
New York, N.Y. 10005 Attorney for Defendants 
Office & P.O. Address: 
POLLACK & KAMINSKY Municipal Luilding 


61 Broadway New York, N.Y. 10007 
New York, N.Y. 10006 


CARL SANDERS 


STATE OF NEW YORK ? 

COUNTY OF NEWYORK: - 

being duly sworn, says that on the a day of I i, 19 

at Now_Z2 is in the Borough of an ~ dn NEW YORK CITY, he 
served a copy of the “annexed Ctra ns a psns Cupon “Ltige lin: at (Tyee ESqs 
the Attorney for the fo cating pay (hin the within entitled action, 
by delivering a copy of the same to a person in charge of said Attorney's office, 


and 22aving the same with him. 


Sworn to before me this o Commisbion Exoires Mag’, 1978 
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